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JURISDICTIONAL STATEMENT
Pursuant to Utah Code Ann. §78-2a-3(2)(c), and Rule 14(a), Utah Rules of Appellate
Procedure, the Utah Court of Appeals has jurisdiction to review all final orders and decisions
entered by an administrative agency or board; specifically designated above as the Department
of Commerce Board of Real Estate Appraiser's Registration and Certification ("Board"), in and
for the State of Utah.
STATEMENT OF ISSUES AND STANDARDS OF REVIEW
1.

Does the 1992 midyear edition of the Uniform Standards of Professional

Appraisal Practice ("USPAP"), compel the conclusion that the Appellant's amount of
participation and office procedures do not qualify him to earn experience credit for
"participation" or "significant participation" towards certification?
Standard for Review: Questions of law are reviewed for correctness under Section 6346b-16(4)(d) of the Utah Code.1 Beaver County v. Utah Tax Com 'n., 916 P.2d 344, 351 (Utah
1996). Claims that an agency's actions were arbitrary are reviewed for reasonableness and
rationality under Section 63-46b-16(4)(h)(iv) of the Utah Code.2 Anderson v. Public Serv.
Comm % 839 P.2d 822, 824 (Utah 1992).
2.

Did the Board err in failing to measure the sufficiency of Appellant's proof by a

clear and convincing standard in its determination of allegations of fraud and misrepresentation,
and in requiring, instead, proof by a preponderance-of-the-evidence standard?
Standard of Review: Proper allocation and determination of the standard of proof is a
question of law. Harkin Southwest Corp. v. Board of Oil, Gas and Mining, 920 P.2d 1176, 1182
1

Utah Code Ann. §63-46b-16(4) (d) (1993) .

2

Utah Code Ann. §63-46b-16(4) (h) (iv) (1993) .

(Utah 1996); accord In re D 'angelo, 733 P.2d 360, 362 (N.M. 1986); Ashcroft v. Industrial
Comm % 855 P.2nd 267, 269 (Utah Ct. App. 1993) cert. Denied 868 P.2nd 95 (Utah 1993);
accord Sloan v. Jefferson, 758 P.2d 81, 83 (Alaska 1988). Questions of law are reviewed for
correctness under Section 63-46b-16(4)(d) of the Utah Code.3
3.

Did the Board err in basing its Findings and Decision on a previously undefined

or unpublished "significant substantial participation" standard or test, thus abusing its discretion,
as well as violating constitutional due process having failed to comply with Utah Code Ann. §6346a-4 (amended), and to make factual determinations of what constitutes "participation" or
"substantial participation" ?
Standard of Review: The Board's Findings and decision are reviewed under a correction
of error standard, Section 63-46b-16(4)(d) of Utah Code. IdL Questions as to whether an
agency's actions are contrary to prior practice,4 or whether they are otherwise arbitrary or
capricious, are reviewed for reasonableness and rationality under Sections 63-46b-16(4)(h)(iii),
(iv)5, while constitutional challenges to agency actions are reviewed for correctness under
Section 63-46b-16(4)(a) of the Utah Code6. Savage Indus, v. Tax Comm'«, 811 P.2d 664, 669-70
(Utah 1991).
4.

Did the Board err and abuse its discretion when it failed to set forth the evidence

relied upon to support its conclusions and decision based on "substantial and more creditable

3

Utah Code Ann, §63-46b-16(4) (d) (1993) .

4

Pickett

5

Utah Code Ann. §§63-46b-16(4) (h) (iii) , (iv) (1993).

6

Utah Code Ann. §63-46b-16(4)(a) (1193).

v.

Utah Dept.

Of Commerce,

2

858 P.2nd 187 (Utah Ct App, 1993)

evidence presented?"
Standard of Review: The Board's factual determinations should be affirmed only if they
are "supported by substantial evidence when viewed in light of the whole record before the
court." Utah Code Ann. §63-46b-16-(4)(g) (1993); Kennecott Corp. v. State Tax Comm 7i, 858
P.2d 1381, 1385 (Utah 1993). Substantial evidence is that "quantum and quality of relevant
evidence that is adequate to convince a reasonable mind to support a conclusion." Beaver County
v. UtahState Tax Comm 'n, 916 P.2d 344, 356 (Utah 1996), quoting First Nat 7 Bank v. County
Bd Of Equalization, 799 P.2d 1163, 1165 (Utah 1990). The reviewing court is required to
consider not only the evidence supporting the Board's findings, but also the evidence negating
them. Kennecott, 858 P.2d at 1385. The evidence supporting the Board's factual findings and
the conflicting contradictory evidence that detracts from the weight of the Board's evidence,
must be considered. Grace Drilling vs. Board of Review 776 P. 2nd 63 (Utah App. 1989).
5.

Did the civil and judicial procedure irregularities, due to the Division's lack of

disclosure of documents relevant to Appellant's defense, violate Appellant's due process right to
present testimonial and evidentiary proof of his "participation" and "honesty", thus
substantially prejudicing the Appellant?
Standard of Review:

Questions of whether an agency has engaged in unlawful

procedure or decision-making process is reviewed under a correction of error standard under
Utah Code Ann. §63-46(b)-16(4)(e) (1993); Semeco Ind, Inc. v. AuditingDiv., 849 P.2nd 1167,
1172 (Utah 1993).
The Appellant is challenging the Agency's Findings of Fact, thus, Appellant is called to
properly marshal the evidence. The marshaling requirement "provides the appellate court the
3

basis from which to conduct a meaningful and expedient review of the facts challenged on
appeal." Robb v. Anderton, 863 P.2d 1322, 1328 (Utah App. 1993). As such, the marshaling
requirement first entails listing, or marshaling, all the evidence supporting the finding that is
challenged. Alta Indus. Ltd. v. Hurstx 846 P 2d 1282, 1286 (Utah 1993). Once the evidence is
listed, or marshaled, with appropriate citation to the record, the Appellant must then demonstrate
that the marshaled evidence is legally insufficient to support the findings when viewing the
evidence and inferences in a light most favorable to the decision. Stewart v. Board of Reviewx
831 P 2d 134, 138 (Utah App. 1992). In the following argument, Appellant will marshal the
evidence as required, to show that the Agency's Findings are clearly erroneous.
CONSTITUTIONAL AND STATUTORY PROVISIONS
The following constitutional and statutory provisions are believed to be determinative of
the issues raised in this appeal: U.S. Const, art. I, §9, cl.3; U.S. Const, amend. XIV §1; UT.
Const, art I, §18; Real Estate Appraiser Registration and Certification, Utah Code Ann. §§61-2b1 through 41; the Administrative Rulemaking Act, Utah Code Ann.§§63-46a-l through 16; the
Administrative Procedures act, Utah Code Ann. §§63-46b-l through 22; as well as the Rules of
Statutory Construction found in Utah Code Ann. §§68-3-3, 68-3-11, 68-3-12.
STATEMENT OF THE CASE
Nature of the Case
Appellant, RONALD J. SCARPA ("Mr. Scarpa") appeals from the Findings of Fact,
Conclusions of Law and Order of the Real Estate Appraisers Registration and Certification Board
("Board"), Department of Commerce, State of Utah, that denied his Application for Certification
as a State Residential Appraiser, and revoked his license as a State Registered Appraiser.
4

(R.0167-0174). The revocation is based upon the Utah Division of Real Estate's ("Division")
Petition, which alleges fraud, misrepresentation, perjury, and further alleges that Mr. Scarpa did
not meet the criteria of "honesty, competency, integrity and truthfulness" under Utah Code Ann.
§61 -2b-16(1953). The Petition was signed by staff legal counsel, Shelly K. Wismer. (R. 0001 0005).
Mr. Scarpa is also seeking review of his request for Agency Reconsideration (R. 01750199; 0256-0294), as well as the Division's Response and the subsequent Order of the Board
refusing Mr. Scarpa's Request for Agency Consideration. (R. 0295-0303).
Course of Proceedings and Deposition
at the Administrative Level
Mr. Scarpa (Respondent below), owned and operated Appraisal Professionals, an
appraisal company which he started in April, 1992, after he became a licensed registered
appraiser. (R. 1222-1223). Mr. Scarpa filed his Application for Certification with the Division
on November 9, 1994. (R. 0319-0384). Shelly Wismer, Staff legal Counsel, sent a letter to Mr.
Scarpa requesting copies of specific appraisals that were listed on Scarpa's experience log, which
were the five (5) Teresa Larsen appraisals. (R. 0728; EX. 17; R. 1179-1180). Ms. Wismer had
been anticipating and watching for Mr. Scarpa's application from as early as December of 1992,
immediately after Ms. Larsen left Appraisal Professionals. Ms. Larsen contacted Ms. Wismer
with her concern that Mr. Scarpa would claim credit for her appraisals, but failed to inform Ms.
Wismer about any of Mr. Scarpa's actual participation. Thus, Mr. Scarpa's records were flagged
by the Division. (R. 1178-1179). Mr. Scarpa responded to Ms. Wismer's request by letter, dated
November 21, 1994, explaining that the requested five (5) appraisals were done by a trainee

5

appraiser under the supervision of himself and Mr. Higgs, a certified appraiser, (R. 0950-0951;
Ex. 22).

In his response to Ms. Wismer, Mr. Scarpa outlined briefly the procedure that was in

place, and followed, at the time Ms. Larsen worked for Appraisal Professionals, as well as his
participation. Subsequent contacts and meetings to resolve questions and to provide additional
information to the Division attorneys, Ms. Wismer and Mr. Hunt, to verify that Mr. Scarpa had in
fact actively participated in the Larsen appraisals and, in Mr. Scarpa's opinion, entitled to claim
credit, were futile and unsuccessful. (R. 1180-1184; 1258-1262).
The Division's Petition against Mr. Scarpa, dated February 14, 1994, alleges fraud, false
statement, submitting false information and making material misrepresentations on his
Application filed with the Division, and that Mr. Scarpa did not meet the criteria of honesty,
integrity and truthfulness required to be an appraiser. The Petition was served on Mr. Scarpa by
mailing. (R. 0001-0007), and Mr. Scarpa responded to the Division's Petition with a Reply, dated
March 14, 1995. (R. 0010-0012). Mr. Scarpa again attempted to meet with the Division
attorneys in an effort to resolve the agency action, which again was unsuccessful, prejudgment of
the matter being apparent. (R. 1194-1107).
Mr. Scarpa filed a Motion to Dismiss the Notice of Agency Action, based in part on the
fact that the Petition was signed by staff legal counsel, Shelly K. Wismer, not the "Presiding
Officer" of the Department of Commerce, Division of Real Estate, as required in Title 63-46(b)-3
Utah Code Ann. (as amended).

Mr. Scarpa filed a supplemental Motion to Dismiss after the

Division failed to comply with the Scheduling Order of July 20, 1995. Both Motions were
denied by the Administrative Law Judge. (R. 0014-0017; 0032-0034; 0091-0096).

After several

pre-hearing conferences, an exchange of Witness and Exhibit Lists (R. 0139-0141), and an
6

investigation of eight (8) additional appraisals listed on Mr. Scarpa's experience log, a formal
hearing was set before the Board on September 9 and 10, 1996. These additional eight (8)
appraisals were found to be without error or problems, thus, acceptable. However, these
appraisals were not included in the Division's Exhibit List. (R. 0110-0112; 0154-0156; R. 180).
At the formal hearing, the Division and Mr. Scarpa presented testimonial, as well as
documentary evidence. After taking the matter under advisement, the Board made Findings of
Facts, Conclustions of Law and entered an order denying Mr. Scarpa's Application for
Certification as a State Certified Residential Appraisal, as well as revoking Mr. Scarpa's license
as a State Registered Real Estate Apraiser. (R. 0167-0174). The Findings and Conclusions of
the Board are apparently based on a "significant professional assistance" test which is not
supported by State statute, Administrative, nor Agency rule. Further, there is no definition of the
terms used by the Board of "participation" or "significant participation" by State statute,
Administrative, or Agency rule. Finally, the Board applied a "preponderance of the evidence"
standard, as opposed to a "clear and convincing evidence" standard regarding the issues of fraud,
misrepresentation, and the submission of false information and statements. (R. 0171-0172; R.
1210; 1577).
Mr. Scarpa timely filed his Request for Reconsideration (R. 0175), with supporting
Affidavits (R. 0175-0199), as well as his Reply to the Division's Response to Request for
Reconsideration. (R. 0256-02294). Mr. Scarpa's Petition was denied on February 20, 1997. (R.
0295-0304). Mr. Scarpa filed his Petition for Writ of Review (Notice of Appeal) on March 27,
1997, after entry of the "NUNC PRO TUNC ORDER" dated March 12, 1997, for correction of
clerical errors. (R. 0305-0309).
7

STATEMENT OF FACTS
1. The Nature of the Evidence Presented.
The issues before the Board, as set forth in the Petition of the Division were:
(a) That Respondent, Mr. Scarpa, procured or attempted to procure, certification
by fraud or by making a false statement, submitting false information or making a
material misrepresentation in the Application filed with the Division for Certification.
(R. 0004).
(b) Respondent, Mr. Scarpa, misrepresented his experience on his Application.
Respondent intentionally caused to be deleted the performing appraiser's name and
substituted his own on numerous appraisals. In most instances, appraisals would be
submitted to the lender with the actual appraiser's name and signature on them.
Respondent would thereafter delete the appraiser's name and signature and have new
copies printed with his name and signature. Respondent placed the altered appraisals in
his file as documentation of his experience. (R. 0003).
(c) Respondent, Mr. Scarpa, submitted false information to the Division in
connection with an Application for Certification by claiming as experience numerous
apppraisals in which he had minimal or no active participation, and then attested that the
information was true (R. 0004).
(d) The above alleged actions by Respondent Mr. Scarpa, demonstrated that he
does not meet the criteria of honesty, integrity and truthfulness which are required for
Certification under Utah Code Ann. §61-2b-16 (1993). (R. 0004, 0005).
The Division's Petition was based initially on the five (5) Teresa Larsen appraisals, along
with her statement to Ms. Wismer in December 1992, that Mr. Scarpa may claim credit for her
appraisals, without actual participation. (R. 1178-1179). The Division subsequently added Mr.
Warbuton as a witness, along with the three (3) Warbuton appraisals, also listed on Mr. Scarpa's
experience log. Mr. Warburton alleged that Mr. Scarpa had no participation, or only minimum
involvement. (R. 0384, Ex. 2). Mr. Scarpa presented detailed evidence refuting the claims of
Teresa Larsen, as well as those of Bruce Warburton, showing that he did in fact participate in the
performance of the five (5) Larsen and the three (3) Warbuton appraisals.
8

In addition, Mr. Scarpa presented testimony on his behalf, by an expert, Joe Dunlop, a
General Certified Appraiser, and a State Certified appraisal course instructor, whose credentials
were not callenged. (R. 1352-1353). Mr. Dunlop provided the only definition of "participation"
and "substantial participation" that was not contradicted, to-wit:
Participation ":... where you are looking at the actual adjustments of the value,
recommending the value adjustments or else a quality adjustment for the property, so that
you are actually involved in the decision making..."
Substantial Participation: "If the licensed appraiser, such as Mr. Scarpa, is involved in
looking at computations, comparable adjustments and then assisting in the arrival of the
value of the particular property, that is participation sufficient to claim credit under the
State point schedule."
(R. 1355-1356).
A truly remarkable feature of the hearing before the Board, was that the Division
presented no evidence to define participation, or substantial participation, or significant
professional assistance, or what amounted to substantial participation, or significant assistance,
and yet the Board based Findings on such terminology. Shelly Wismer, the Division Staff Legal
Counsel, testified and acknowledged, under oath, that no State statute nor Administrative Rule
explicitly defines "participation." Ms. Wismer also acknowledged that the only rule relating to
"participation" is the point system rule found in Utah Administrative Code R162-104-1 to 17
(Addendum #1). Rule 104 addresses how much credit one may take for an appraisal, or the
supervision of an appraiser, or for review of appraisals, but again has no rule which explicitly
defines "participation." (R. 1185-1186). Ms. Wismer further testified, that in her opinion, Mr.
Scarpa was not entitled to take a full amount of credit on the experience log attached to his
Application. Ms. Wismer stated that the Department, under the above cited Administrative
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Rule, has authority to challenge Applications for Certification and disallow points claimed, if
the Department, after investigation, determines there was no actual participation. Ms. Wismer
testified that this procedure was not followed in this case. (R. 1187). Again, it is important to
note that Ms. Wismer drafted the Petition against Mr. Scarpa, based on a phone conversation she
had with Teresa Larsen, and presumably Mr. Scarpa's letter (R. 950-951; Ex. 22), without ever
requesting review by the Board of the credit claimed by Mr. Scarpa, and before proceeding with
Agency action. (R. 1187-1202).
During the period from 1992, to the time of hearing, there was no prescribed manner for
the record keeping of individual appraisers of participation, by statute, administrative regulation,
or rule. The only method prescribed was that a true copy of the finished appraisal, the one that
went to the lender or the client, be kept in the Company files. The procedure that was followed
in this case: three copies to the lender, one for the assisting appraiser, and one for the Company
files. The Division presented four (4) witnesses : Richard Bybee, John Michelsen, Teresa Larsen
and Bruce L. Warburton, appraisers who have at one time worked for Appraisal Professionals,
Inc. Each of them testified to the same procedure being in place during their employment.
Of these four witnesses, Mr. Michelsen and Mr. Warburton were the only appraisers
experienced in the art of appraisal prior to joining Appraisal Professionals. Mr. Michelsen
testified that Mr. Scarpa participated in his appraisals in the "adjustments, philosophical how-to
adjustments for property, and looked at the comments." (R. 1066, 1070). The remaining three
witnesses were all trainees, each with credibility issues of their own: Ms. Larsen removed
Company files without permission or authority, files with the true copies, along with the work
papers and field notes, of her five (5) appraisals. (R. 156; 1567-1569); Mr. Bybee and Mr.
10

Warburton were terminated for cause. Mr. Bybee was not considered one of the better appraisers
(R. 1311). Rather, he was given the option to either quit, or befired,over a problem dealing with
his credibility in relation to appraising his own home (R. 1046-1048; 0191). As for Mr.
Warburton, he was terminated for making false representations on two (2) separate appraisals.
Mr. Warburton provided Exhibits 19, 20, and 21, representing them to be his own file copies. (R.
0729-0948; 1142; 1560). However, there are no signatures on the Certificate of Value on Exhibit
19 (R. 0729), or the Certification of Exhibit 21 (R. 0876). There are, however, signatures on the
cover letter on Mr. Higgs' letterhead, as well as the Certification to Exhibit 20. Both refer to the
three (3) appraisers that participated in the appraisals: Mr. Warburton, Mr. Scarpa and Mr. Higgs.
(R. 0800-0801). Mr. Warburton did not leave on the best of terms. (R. 1147-1152). The Board
did not allow Ms. Kathleen D. Nilsson to testify about Mr. Warburton's deliberate falsification of
comparables on the Temple View property appraisal. (R. 1526-1527; 212-217). However, this
set of circumstances was verified by Mr. Fred Hoyer, in his Affidavit attached to Mr. Scarpa's
Request for Reconsideration. (R. 0199; 202-203). Each of these three witnesses gave
inconclusive testimony as to Mr. Scarpa's participation
The Division's allegation that Mr. Scarpa would delete an appraiser's name and signature
from the appraisals, after they were submitted to the lender, then make new copies with his name
and signature, was completely refuted. Although the Board may disagree with the method and
the procedure Mr. Scarpa utilized during the period from May 1992 to 1993, for the record
keeping of his participation, there was no prescribed method or procedure in existence. This
difference of opinion, in light of the Division's investigation of an additional eight (8) appraisals
with no errors or problems, does not support the Board's erroneousfinding,to-wit:
11

Given the just-described office procedure, there is a lack of substantial and credible
evidence Respondent conducted any other appraisals listed on the experience
documentation form or otherwise provided significant professional assistance on each
appraisal as to properly claim credit for Certification as a State Certified Appraiser.
(R. 0170, par. 10)
Mr. Scarpa listed over 900 appraisals on the experience logs submitted with his
Application, with a total of 528 14 points claimed for the 31 month time period from May 1992
to November 1994. This period exceeded the minimum required 24 months. (R. 0323-0384, Ex.
2). Marci Olsen pulled the files at Appraisal Professionals and prepared the experience log
sheets, with some exceptions. She went through approximately 5,000 or so files to complete the
list (Exhibit 20. If questions arose whether a particular appraisal should be listed, she was
advised to write it down and let Mr. Scarpa pick out the ones that didn't belong. Her testimony
refuted the claims of Mr. Bybee, Mr. Michelsen and Mr. Warburton who alleged that Mr. Scarpa
put his name, or had his name, put on appraisals in which he did not perform, or in fact actively
participate. (R. 1508-1512). Included in the experience logs was credit claimed for review, as
well as the supervision of appraisers, allowed under the point schedule. (Addendum #1). Mr.
Scarpa's supervision of trainee appraisers, and review of appraisals, became an uncontradicted
fact proved by the overwhelming weight of evidence testified to by the State's witnesses, as well
as Mr. Scarpa and his witnesses. Debbie Cardin, a loan processing supervisor for Crossland
Mortgage, provided uncontradicted testimony that during the period from 1992 to 1993, most
lenders in the valley had a list of approved certified appraisers. Part of Ms. Cardin's job was to
check that the person submitting an appraisal to Crossland was on that approved appraiser list.
(R. 1430-1431). Mr. Higgs was the only appraiser who could sign appraisals done by Appraisal
Professionals. If any other names were included on the appraisal, it was rejected and sent back.
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(R. 1431-1432). Ms. Cardin, thus Crossland Mortgage, that as a lender and mortgage broker they
were aware that other appraisers in fact were assisting Mr. Higgs. (R. 1432). Ms. Cardin testified
that the reason for this required procedure was due to Crossland's supplemental standard and
policy, which was in turn based on requirements of the underwriters during 1992. This required
procedure was subsequently changed. (R. 1432).

This erroneous finding of the Board was

acknowledged, although with reluctance, by the Division in its Response to Mr. Scarpa's Request
for Reconsideration. (R. 0238-0240).
The Division, through its attorneys, being under obligation to comply with the Scheduling
Orders of the Administrative Law Judge, did not disclose that Teresa Larsen had delivered to
them, several weeks prior to the hearing, the files and records she had taken in December of
1992. (R. 0119; 140; 157-158). These files contained additional information, along with
verification of Mr. Scarpa's participation in the Larsen appraisals, and would have refuted the
testimony of Teresa Larsen. (R. 178-179).
Finally, the Board erroneously applied a preponderance of evidence standard in making
its findings on the issues of fraud, misrepresentation, submitting false information and
statements, as well as an unalleged fraudulent scheme. (R. 0171-0172). The Board looked to the
Application for Certification, which requires that Mr. Scarpa document his claim for experience
towards Certification, not the experience claimed by any other appraiser. The Board then came
to a conclusion, based on a difference of opinion in relation to a procedure for which there was
no prescribed methodology or definition, and held that Mr. Scarpa had willingly misrepresented
his experience. However, the Board's conclusion on this issue, and its use as a basis for its
decision to deny Certification and revoke Mr. Scarpa's license, is beyond the requirement of the
13

I

Application and applicable Administrative rule. (Addendum # 1).
2. The General Characteristics of the Art of Appraisal.
Before describing the evidence presented on each of the subject appraisals, we introduce
come technical data relating to the processing of appraisals, as well as a few important facts in
relation to the art of appraisal. Mr. Scarpa testified that he actively participated in the training of
each new appraiser. (R. 1220- 1221). Mr. Scarpa developed and established each of the
following general guidelines below, as approved by Mr. Higgs, and used them extensively in his
Company's training program.
1.
2.
3.
4.
5.

6.
7.
8.
9.
10.
11.
12.

The company receives a request for an appraisal at which point Mr. Scarpa and
Mr. Higgs decide who will perform the appraisal;
Data collection step: check a) zoning; b) flood maps; c) county records;
Contact the borrower/owner and get physical information on the property;
Pull preliminary comparables, at least four;
Schedule & execute physical inspection by certified and registered appraisers:
a) Make sketches and measurements
b) Note special features, as in I) upgrades; ii) customization, etc.
*** Physical inspection not required for pre-construction appraisal;
Evaluate the best comparables for this property; pull new ones as needed;
Execute a physical exterior inspection of comparables/drive bys;
Contact realtors for comparables selected to discuss features, effective age and
conditions of sale;
Do preliminary work-up/draft;
Preliminary draft reviewed by Mr. Scarpa and Mr. Higgs;
Changes noted by Mr. Scarpa and Mr. Higgs are incorporated in the work-up;
Appraisers sign, 5 copies are made: three for the lender, one for the assisting
appraiser and one for the file.

The ultimate goals of property assessment are equity and uniformity. However, these
goals cannot always be achieved via a single methodology. As stated in Beaver County v. Utah
State Tax Commission, the proper application of appraisal techniques depends on the various
factual circumstances, circumstances which defy generalization. "[VJaluation is an art, not a
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science. It is a function of judgment, not of natural law. . ." . 916 P.2d at 355 (quoting Utah
Ass }n of Counties v. Tax Comm % 895 P.2d 819, 825 (Utah 1995) (alteration in original)
(quoting Union Pac. UK v. State Tax Comm % 716 F. Supp. 543, 554 (D. Utah 1988)). The
Supreme Court of Utah stated in Utah Department of Transportation v. Jones:
[T]he work of an appraiser, though it can be in a sense factual and scientific in some of its
aspects, is also and art, in that it reflects the creative talents, the
experience, the integrity, and in sum, the personalized judgment of the individualized
appraiser. It is his prerogative to select and analogize the various factors which
seem important to him in arriving at his estimate as to value. Therefore, no one
should put him in a straitjacket as to method.
694 P.2d 1031, 1035 (Utah 1984) (quoting Redevelopment Agency of Salt Lake City v. Mitsui
Investment, Inc., 522 P.2d 1370, 1373 (Utah 1974). Steps 9 and 10 are the heart of art of each
appraisal. However, without prescribed methodology and definitions, the methods by which
appraisals are performed, as well as the business of appraisals itself, are all a part of the art of
appraisal.
3. The Subject Appraisals.
(a)

1995 East Rua Branco Circle - Sandv. (R. 0385-0433)

Ms. Larsen testified that she performed the work on this appraisal. Mr. Higgs visited the
site with her and, to her knowledge, Mr. Scarpa did not do any work on this appraisal. She made
the fifth copy to go to Mr. Scarpa for his signature. (R. 1093-1094). She stated, under crossexamination, that the reason she was uncomfortable with the company and left, was that her
name was not on the fifth copy she made for Mr. Scarpa's record keeping. Had her name been
on this copy, she would not have had a problem. (R.l 103-1105) Ms. Larsen acknowledged that
she was a brand new appraiser, with no experience. All of the (5) appraisals were "first time"
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appraisals for her, (R. 1106). She acknowledged that Mr. Scarpa instructed and assisted her on
how to put together the data collected, as well as how he wanted each report done. He was very
organized. (R 1105-1106). Ms. Larsen recalled Mr. Scarpa working with other new appraisers in
the office, but could not recall him participating on her work, yet stating, "I'm not saying he did
not, it's possible, I honestly do not recall specifically." (Rl 199-1107). Ms Larsen had no personal
knowledge whether Mr. Scarpa had inspected the property, stating, "she simply didn't recall
because of the time frame, it was years ago." (R. 1110-1111). She also did not know if Mr.
Scarpa had driven by the comparables. The methodology developed, and taught to her, by Mr.
Scarpa was used to do all five (5) appraisals assigned to her. (Rl 109-1110). However, she
remembers that she was supervised as Mr. Higgs would go over her calculations and
adjustments, but not on the computer. Ms. Larsen printed out the final report. However, she
could not say for certain whether Mr. Scarpa had nothing to do with the five (5) appraisals, nor
could she say if the reviews (changes) were made by Scarpa and/or Higgs. After Ms. Larsen
reviewed the working files in her possession, she ackowledged that she saw some things that
would show Mr. Scarpa may have participated. (R. 1562-1563; 1568)
Mr. Scarpa testified to his participation on this appraisal, which was her second
assignment. (R. 1223-1224). Mr. Scarpa worked with her directly on the computer, making
changes to the verbiage she was using, adjusting her figures, calculations and values. Ms. Larsen
worked directly from examples done Mr. Scarpa with Mr. Higgs. Mr. Scarpa inspected the
home, including the interior, following Ms. Larsen and Mr. Higgs' inspection. He then double
checked the measurements, along with Ms. Larsen's calculations. The property was re-appraised
later in 1993 by Mr. Scarpa and Mr. Higgs. (Rl 224-1225). Upon obtaining a copy of the
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company file and work papers from Mr. Ferguson, after the heraing, Mr. Scarpa was able to
verifty that most of the changes and adjustments to the work papers was his work, with some
being that of Mr. Higgs. (R. 0177-0178;1228).
(b)

462 West 1250 North - Centerville. (R.0435-0508)

Ms. Larsen testified that she did the work on this appraisal and that Mr. Higgs went to
the property with her. Ms. Larsen stated that Mr. Scarpa did not perform any work on this
appraisal to her knowledge. (R.1094). Again, Ms. Larsen prepared a fifth copy for Mr. Scarpa's
signature, pusuant to the instruction and office procedure she had been given. (Exhibit #5;
R.0435-0459). Ms. Larsen's signature was not on the report, only that of Mr. Higgs, and Ms.
Larsen did not know why. (R.1095-1096). As explained and testified to by the State withnesses,
Mr. Bybee (R.1055) and Mr. Michelsen (R.1077), as well as Mr. Scarpa's witnessess, Mr. Joe
Dunlop (R. 1354-1355), Mr. Scarpa (R.1228-1231) and Debbie Carden. Some lenders,
Crossland Mortgage being one, would only allow and accept the signature of the approved
certified appraiser. This particular appraisal was done for Crossland Mortgage. Ms. Larsen
incorrectly stated that Exhibit #5, #6 and #7 were not the final copies of the report, after she had
been told by Mr. Ferguson that Exhibit #5 was the copy the Division had received from the
lender, Crossland Mortgage. (R.1095-1096). Division's counsel attempted to correct Ms. Larsen.
(R. 1096-L-4, 7-10). This is merely one of several examples of why Ms. Larsen's testimony
should not be considered "creditable." When called as a rebuttal witness, after having testified
that she saw some things that would show Mr. Scarpa may have participated on this appraisal,
her memory was still very vague. (R.1563)
Mr. Scarpa testified he was very, very active in the training period of all new appraisers,
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which was usually from seven (7) to ten (10) appraisals each. He was actively involved with the
new trainee appraisers , along with Mr. Higgs, particularly when Mr. Higgs was not in the office.
(R. 1238) By date, this appraisal is the third appraisal Mr. Scarpa asigned to Ms. Larsen. On this
appraisal, Mr. Scarpa was actively involved in the entire appraisal process with Ms. Larsen.
(R.1234)
Mr. Scarpa also testified to his converstation with Ms. Larsen, when she was initially
hired, regarding the record keeping procedure for his participation, i.e. afifth copy would be
made for his personal records.
After receiving a copy of the Larsen work papers from the Division's cousnel, following
the hearing, Mr. Scarpa was able to determine that he assisted Ms. Larsen twice with all of the
work-up on her computer on this appraisal report, and that he worked up the PUD addendum.
(R0178).
Mr. Higgs testified that he saw Mr. Scarpa at the computer with Ms. Larsen, helping her
with the cost approach. Mr. Higgs stated that Ms. Larsen had trouble with the cost approach, and
did not truly understand the Marshall and Swift Cost handbook, which is a standard reference of
the cost approach. At that time, Mr. Higgs and Mr. Scarpa had been working with underwriters
concerning adjustments, and Mr. Scarpa was teaching Ms. Larsen the adjustments routine. Mr.
Higgs testified that Mr. Scarpa was actively involved on these appraisals, especialy with the
adjustments to values, as he was on each of her appraisals. Mr. Higgs also testified that, in his
opinion, Mr. Scarpa's participation was "significant" that being the reason that he also signed the
copy of the appraisal for Mr. Scarpa's record keeping. As far as Mr. Higgs knew, the only
purpose for the fifth copy was a record of Mr. Scarpa's participation. (R. 1453-1455). Mr. Higgs
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stated that he was never pressured by Mr. Scarpa to put Mr. Scarpa's name on any appraisals, nor
to put Mr. Higgs' name on any appraisals. (R.1456)
Kathleen Nilsson. an employee of the company, who first worked in the office and later
became a certified appraiser, observed Mr. Scarpa assisting Ms. Larsen with her appraisals. She
testified that Mr. Scarpa would sit at the computer with Ms. Larsen, making changes,
suggestions, aas well as making adjustments. (R.1524) In Ms. Nilsson's mind, there was no
question that Mr. Scarpa actively participated in performing the work in all of the Larsen
appraisals. (R1525)
( c)

New Construction - 2275 West 10546 South - South Jordan. (R.05110590)

Ms. Larsen testified that this was the new construction appraisal report that she did, and
that Mr. Higgs visited the cite of the development with her. (R1096). She acknowledged that Mr.
Scarpa provided her with the builder's brochure and that the builder information, submitted as
supplemental information, was from the office. Ms. Lasrsen stated, as before, that she could not
recall specifically whether or not Mr. Scarpa did any other work on this appraisal. However,
testifying as a rebuttal witness, after having reviewed the files and work papers, she observed that
Mr. Scarpa had made changes to the comment section. Again, her recollection was very vague.
(R.1564). Ms. Larsen futher acknowledged that she made the fifth copy for Mr. Scarpa's
records, at the same time she made the three (3) copies for the lender and the true copy for the
company files. (R1097).
Mr. Scarpa testified to his pariticipation, stating that he gave Ms. Larsen two (2) copies
of prior reports of new construction work which he had done with Mr. Higgs. He reduced the
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builder's plan, received from the lender, showed her what to do and how to do it. He included in
the final report the sketch he had prepared from the plan, identifying the rooms of the home to be
constructed. He also did the cover sheet, and required that Ms. Larsen find five (5)
comparables. (R. 1232-1233). Mr. Scarpa also made commentary changes, along with the actual
adjustments and other changes, on her computer while Ms. Larsen was there. (R.1234). He made
several comments on the hard copy and wrote the majority of the supplemental addendum. In
addition, he did the certificate of commpletion, including a re-certification of value. (R.0178)
Although Mr. Scarpa did not inspect the construction site, a vacant lot, he did a drive-by of all of
the comparables, and checked the photos to be sure they matched. Mr. Scarpa put the FIRREA
document together, instructed Ms. Larsen on this document. The testimony of Mr. Higgs
(R. 1453-1454), Kathleen Nilsson (R. 1524-1525) and Danny Ibarra, supports and verfies, that
Mr. Scarpa's participation was more than minimal, with respect to this appraisal, as well as all of
the Larsen appraisals. Mr. Ibarra testified that he was working for the company when Ms. Larsen
was hired. His computer desk was right next to hers and was able to observe her doing her first
appraisals.
Ms. Larsen, testified under cross-examination, and again stating, "I don't recall him
participating at all on my work;""rm not saying he did not, I don't recall to what extent or if he
did;" "I honestly do not recall specifically." (R.l 107). However, Ms. Larsen did remember Mr.
Scarpa going over the plans for new construction with her, and vaguely recalled that he provided
her with copies of reports on new construction he had done previously, but, could not recall the
sketches Mr. Scarpa testified he made that were included in the appraisal report. (R.l 17-118).
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(d)

876 South 2200 East - Salt Lake City. (R.0593-0651)

Ms. Larsen testified she did the work on this appraisal, and Mr. Higgs went with her to
the home. She did not remeber specifically any work performed by Mr. Scarpa. She prepared
the fifth copy, as she had done with the others, for Mr. Scarpa's record keeping, identified as
Exhibit #13. (R.0633-0634). When asked if Mr. Scarpa ever provided assistance to her in her
appraisal work, she stated, "I'm sure he probably contributed information or answered questions
in general that I may have had on performing the work," while at the same time ackowledging
Mr. Scarpa was in the office, "quite a bit of the time."(R. 1099-1100). Exhibit # 11 was
identified to be the copy obtained from the lender, and that Exhibit #12 was the true copy that
was to be retained in the company files. (R.1098). Ms. Larsen could not recall why the difference
in the estimate of value on the lender's copy and the copy she made for Mr. Scarpa. (R.l 101).
On cross-examination, Ms. Larsen did not know whether Exhibit #11 was the lender's copy or
not. (R.l 122). In response to questioning by Board member, Mr. Webber, Ms. Larsen again
stated that she did not know why there was a discrepany between the estimated value on the
lender copy and the fifth copy, Exhibit #13. (R.l 127). However, the next day, after Ms. Larsen
had an opportunity to review her own copy again, along with the work papers, she testified that
the value of $115,000.00 had been crossed out and replaced by a value of $119,000.00. (R.1573)
When question why she did not make the correction on the final copy that went to the lender, Ms.
Larsen again gave her standard answer, "I can't recall, which I have already said." (Rl 574-1575)
Mr. Scarpa testified to the work he did on this appraisal. He did a drive-by of the
subject property. He reviewed her calculations with regard to adjustments and values, and made
changes to the commentary and the adjustments. (R.1240). Mr. Scarpa testified that he and Mr.
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Higgs discussed the value change from $115,000.00 to $119,000.00 with respect to following
Fannie Mae guidelines. In reviewing comparables and the cost approach, Mr. Higgs and Mr.
Scarpa determined they would support a value of $119,000.00. However, when Ms. Larsen
prepared the lender's copy it was with the lower value. However, Ms. Larsen printed afifthcopy
for Mr. Scarpa, with the changed value of $119,000.00. (R. 1239-1240).
Upon reveiw of the work papers, Mr. Scarpa was able to verify that he worked on this
appraisal with Ms. Larsen on her computer, and all of the changes to commentary, as well as the
adjustments were those of Mr. Scarpa. He also verified that Ms. Larsen had disregarded the
market value changes, and the final report was submitted to Mr. Higgs, the certified, after all
corrections had been completed, except changing the value to $119,000.00. (R0179). Mr.
Scarpa's particiaption, in making adjustments, and determining the estimated value, amounted to
"significant participation" consistent with the definition provided by Joe Dunlop.
(e)

2086 E. Kramer Drive - Sandy. (R.0653-0726)

Ms. Larsen did not provide testimony directly regarding this appraisal, however, it was
an undisputed fact she did five appraisals and this latter appraisal was one of the five. Her
testimony, with respect to this appraisal, would have essentially been the same, that she did the
appraisal, but had no recollection of Mr. Scarpa's involvement.
Mr. Scarpa's testimony would be essentially the same, that he drove by the subject
property, drove by the comparables, assisted Ms. Larsen on the computer in making the
adjustments, changes, and in the determination of value. Copies of Ms. Larsen's files, provided
by the Division, did not contain work papers showing the changes and adjustments, indicating
that they may have been disposed of after removal from the company files, or all of the
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adjustments, changes and determination of value, was done solely on the computer. (R.0179).
Mr. Scarpa testified and verified that he was actively worked and participated in the appraisals
done by Ms. Larsen, and that the fifth copy was for his record keeping purposes only. The final
copy, the one that went to the lender, was the copy bearing certification and signature of Mr.
Higgs, as the approved certified. He did not take credit for appraisals that he did not actively
participate in determination of the final value, under the review and supervision of Mr. Higgs.
(R. 1241-1244). Ms. Larsen ackowledged that she used the computer, the software program in
the computer, and the methodolgy to determine value (developed by Mr. Scarpa), in doing all
five appraisals. Ms. Larsen ackowledged that she had no experience or training on how to do an
appraisal when she first hired. She further acknowledged that Mr. Higgs did not go over her
calculation and adjustments on the computer with her, while at the same time stating she had no
recollection of Mr. Scarpa assisting her on the computer. (R.l 109-1 111). It's obvious, if Ms.
Larsen did not receive all her training and instruction on how to do appraisals by Mr. Higgs, then
much of her training, instruction and assistance was done by Mr. Scarpa.
(f)

1359 West 5930 North - Oakley. (R.0729-0797)

This is the first of three (3) narrative appraisals Mr. Warburton participated in, originally
assigned to Mr. Scarpa. (R.1246). Mr. Warburton testified, that in his opinion, Mr. Scarpa did
not have involvement in this appraisal. When asked what work, if any, Mr. Scarpa performed, he
did not respond with specifics. He did acknowlege that when he had finished with his intial
work-up, and it had been typed for review, he gave it to Mr. Scarpa to review, who returned it
later that day. (Rl 137-1138). Mr. Warbuton acknowledged that there was more than one (1)
report done on this property. (R.l 135-1136,1170) He lso stated that all copies of this appraisal, as
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well as the other two narrative appraisals in which he participated, were typed by Sandy.
(R.1144). After such typing, Mr. Higgs and Mr. Scarpa would go over the report. (R.l 145). Mr.
Warburton admitted he was provided with a prior report done by Mr. Scarpa and Mr. Higgs, to
use as a guide, and received specific instruction directly from Mr. Scarpa. (R.l 146). He did not
talk with either Mr. Scarpa or Mr. Higgs about inspection of the property. (R.l 147). Mr.
Warbuton admitted that he did not follow the instructions he was given at Appraisal
Professionals. His training, prior to working for Mr. Scarpa's company, did not require a driveby of comparables. This was a practice he continued during his employment, until termination
for cause, although he knew it to be wrong, as well as a deviation from approved appraisal
practice and the instruction he had been given (R. 1159; 1161-1162). In response to Board
memeber Webber, Mr. Warburton stated that he knew Mr. Scarpa had done at least a desk
review on this appraisal, which is contrary to his prior statement of no involvment by Mr. Scarpa.
(R. 1172). Mr. Warburton acknowleged that he was outside his area of expertise and experience,
thereby indicating his need to receive guidance and supervision on all three narrative assignments
from the company. (R.l 172). Mr Warburton provided Exhibits #19, #20 and #21 to the Division
as copies of the narrative appraisals from his file copies, without providing work papers or hard
copy. (R.1142).
Mr. Scarpa testified that he was involved in every aspect of the appraisal of the Oakley
property. He inspected the exterior of the property at a later time, because Mr. Higgs had
insepected the interior earlier. Mr. Scarpa discussed that condition of the property with Mr.
Higgs, and Mr. Scarpa went through the entire appraisal with Mr. Higgs, doing the preliminary
comments, making commentary changes in the text, as well as changes in the numbers (value).
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Mr. Scarpa refuted and denied the allegation that he ha told Mr. Warburton to put his name on
this appraisal. However, Mr. Higgs determined that Mr. Scarpa's name should be on this
appraisal. (R. 1246-1250; 1456).
Mr. Higgs testified that he invited Mr. Scarpa to participate on every commercial
appraisal that came through the company, in order that Mr. Scarpa could learn commerical
appraisal, and that Mr. Scarpa assisted and participated in every commercial appraisal. (R.1439).
Mr. Warburton was invited to participate on this narrative appraisal and inspect the property with
Mr. Higgs. He stated that Mr. Scarpa went up another time to inspect the property and was
actively involved in this appraisal, as well as the fact that Mr. Scarpa reviewed a lot of the
figures, and was asked to fill out a cost approach, as was Mr. Warburton. Mr. Higgs said, "What
I was doing was more or less pitting one against the other to see which one would come up with
the most accurate figures. So the two of them were activley involved in doing the whole thing,
which I could then compare against mine and see which one did the best job."(R. 1458-1459).
Mr. Higgs stated that Exhibit #20 was the true copy, the Midvale Auto Shop #21, the Ogden
business. (R.1459). In response to Mr. Warburton's statement that Mr. Scarpa had nothing to do
with the three (3) narrative appraisals, Mr. Higgs stated, "no, Mr. Scarpa did a considerable
amount of work on all of them." (R.1459). In addition, Mr. Higgs stated there were three (3)
appraisals actually done on the Oakley Property. The first was for 95 acres. However, the lender
returned the first appraisal, stating it couldn't have more than ten (10) acres. Mr. Higgs
suggested a second appraisal involving 25 acres in order to include the value of barns and other
things, other than just the house and ten (10) acres. The second appraisal of 25 acres was
returned by the lender and the third was done with only ten (10) acres as a final appraisal. Mr.
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Scarpa participated in all three of these appraisals in determining the values (R.1460), and the
work done by Mr. Scarpa was more than the work done by Mr. Warburton. (R.1460-1461). Mr.
Higgs also affirmed that he was not pressured to put Mr. Scarpa's name on the Oakley appraisals.
(g)

98 West Center Street - Midvale. (R.0798-0870)

Contrary to Mr. Warburton's claim that Mr. Scarpa had no involvement on this appraisal,
Mr. Scarpa testified that he in fact inspected the property, as well as giving Mr. Warburton a
copy of a narrative appraisal on a similar property that had been done by Mr. Higgs and
Mr.Scarpa. This appraisal is Respondent's ExhibitR-1. (R1018;1251-1252). As with the Oakley
property, this assignment was initially given to Mr. Scarpa, and he invited Mr. Warburton to
participate. (R. 1252; 1255). Mr. Warburton, in preparing his draft copy of this appraisal and
Exhibit 21, the Ogden property, used the wording and commentary of the R-l providied by Mr.
Scarpa, almost verbatim. (R1255-1256). The uncontradited testimony of Mr. Higgs is that Mr.
Scarpa was doing the same work as Mr. Warburton, that Mr. Higgs was pitting one against the
other, establishing Mr. Scarpa's participation in this appraisal to be equal to or greater than Mr.
Warburton. This was bolstered by the fact that Mr. Warburton had used Exhibit R-l not only as
a guide, but almost verbatim, in departmentalizing his appraisal to the definiion of value, land
valuation, building valuation, cost approach, etc. (R.1462)
(h)

548 East 12th Street - Ogden. (R.0874-0947)

The testimony of Mr. Scarpa, as well as Mr. Higgs, contradicts the statement of Mr.
Warbuton, that Mr. Scarpa did not participate in this appraisal. This is identical to the testimony
regarding the Oakley property, and Midvale Body Shop appraisals. Mr. Scarpa made an exterior
inspection of the Ogden property and the comparables, including the comparables used in the
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Unique Body Shop appraisal, Exhibit #20. (R.1255). Mr. Warburton used Exhibit R-l, the
narrative appraisal done previously by Mr. Scarpa and Mr. Higgs. almost verbatim in this
appraisal, which he believed would enhance the acceptability by Mr. Higgs, including the
changes recommended by Mr. Scarpa in relation to the Ogden property. (R. 1255-1256). It is
important to note that Mr. Warburton, called as a rebuttal witness, did not refute, contradict or
rebut any of the testimony of Mr. Scarpa, his use of Exhibit R-l or the testimony of Mr. Higgs
that the work of Mr. Scarpa on these appraisals was the same as his.
SUMMARY OF THE ARGUMENT
The Board made several significant errors in denying Mr. Scarpa's Application for
Certification as a State Residential Appraiser ("Application"), and in revoking his license as a
State Registered Real Estate Appraiser. First, the Board held that Mr. Scarpa provided no
significant professional assistance in the performance of the subject appraisals noted above, as to
qualify for any experience credit. These subject appraisals were taken out of more than 900
appraisals listed on Appellant's Application. In addition, the subject appraisals were compared
with eight additional appraisals, for which no problems or errors were found. The record shows
that there was at a minimum, supervisory assistance in each of the subject appraisals, which
would qualify for partial credit. In addition, the Board admits there was no statutory, nor
administrative standard for, nor definition of, "significant professional assistance"
"participation" or "significant participation" by which the Board has based its determination in
this matter.
Second, the Board imposed the wrong standard of proof. Under the law of this, and
virtually all other jurisdictions, allegations of fraud, fraudulent misrepresentation, willful
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submission of false information, which can result in disciplinary action and/or criminal
prosection, requires a clear and convincing standard of proof. Absent allegations of fraudulent
conduct, the standard of proof in administrative hearings is a preponderance of the evidence. The
Board's Findings, Order and Response to Request for Reconsideration makes it clear, however,
that contrary to most disciplinary action standards, the Board sees no reason to use the higher
standard when determining a person's honesty, competency, integrity, and truthfulness.
Third, the Board failed to provide specific and detailed Findings of what constitutes the
"substantial and creditable evidence" it relied upon to support its conclusions, and fourth, the
irregularities of the proceeding substantially prejudiced the Appellant.

The evidence presented

to the Board was extraordinarily one-sided. Out of the more than 900 appraisals on Mr. Scarpa's
Application, eight other appraisals were investigated by the Division, with no problems or errors
noted. However, these appraisals were not included in the Division's Exhibits nor considered in
the Findings. Additional witnesses for the defense were not allowed to testify as to the
credibility of Mr. Scarpa's participation, his standard office procedures, nor allowed to testify as
to the lack of credibility of the State's witnesses. Thus, the only evidence in the record, the only
evidence that the subject appraisals did not have Mr. Scarpa's significant professional
participation, is Ms. Larsen's and Mr. Warburton's inconclusive speculation. The Court should
therefore reverse the decision of the Board and direct entry of an order reinstating Mr. Scarpa's
license as a registered appraiser, as well as his Application, and qualify each of the subject
appraisals for at least partial credit towards Mr. Scarpa's Certification.
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ARGUMENT
I.
THE 1992 MIDYEAR EDITION OF USPAP MADE PROVISION
FOR POTENTIAL DEVIATION FROM CERTIFICATION RULES
BY WAY OF SUPPLEMENTAL STANDARDS,
In 1992, a major problem occurred in the residential appraisal profession with the
midyear edition of USPAP. Three witnesses testified as to the nature of these problems, to wit:
Ms. Wismer (R. 1174 -1204); Mr. Dunlop (R. 1348 -1424); and Mr. Higgs (R. 1440 -1485).
The year 1992 was a time of trial and error as the whole residential appraising industry was new
after licensing came about. The 1992 midyear edition of USPAP contained an Advisory Opinion
G-5 (immediately following the preamble) dealing with categories or types of entities that can
make supplemental standards. The opinion says in part:
These uniform standards provide the common basis for all appraisal practice. The
supplemental standards applicable to appraisals prepared for specific purposes or property
types may be issued by public agency and certain client groups, for example, regulatory
agencies, eminent domain authorities, asset managers andfinancialinstitutions.
Appraisers and clients must ascertain whether any supplemental standards in addition to
these uniform standards apply to the assignment being considered. (R. 1358).
This created an industry wide problem, specifically in situations where a financial
institution, such as a lender, requires that only the approved appraiser's signature appear
anywhere on the appraisal report, but there are other appraisers who assisted in the appraisal. (R.
1355; 1414; 1460). Under Advisory Opinion G-5 a supplemental standard can exist, however, in
theory it should not be inconsistent with USPAP. Thus, by definition, a lender asking an
appraiser to perform a function that is inconsistent with USPAP would be going beyond the
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appropriate scope of the supplemental standard. (R. 1360). In fact, the lender would be imposing
a requirement that would not justifiably be a supplemental standard since the requirement for
disclosure of all who participated in the appraisal is to provide helpful information to lenders in
assessing the appraisal and its strategies. (R. 1362). In addition, USPAP Rule 2.1-A, a nondeparture provision, states that each appraisal must clearly and accurately set forth the appraisal
in a manner that will not be misleading. Thus, if an appraiser is presented with an appraisal by a
lender on certain conditions that would violate USPAP, the appraiser really shouldn't accept that
assignment. Yet, that is exactly what occurred in this case, specifically with Crossland
Mortgage. (R. 1359).
Mr. Dunlop is a State Certified Appraisal Instructor who teaches courses on USPAP
regulations, who testified that during the trial and error time of 1992 the general industry
understanding was that the lenders were also bound by standards of their own and that they were
meeting the requirements they themselves had to meet. Mr. Dunlop further testified that in
general and in theory, the rules and standards themselves should not allow deviation or departure
from certification rules, at that time, deviations were allowed if a lender so desired and imposed
supplemental standards. Thus, the appraisers had to make sure that the lender was aware of how
the appraisals were being made and then sign the appraisal in accordance with the lender's
supplemental standard. (R. 1353 -1354).

Because of the problems this caused in the industry,

this Advisory Opinion G-5 has been expanded and clearly defined in the subsequent years of
1993 and 1994. However, Mr. Dunlop stated that there is a continuing problem in the industry
practice today as to when names have to be issued and additional people should be signing on the
report. (R. 1355).
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Mr. Scarpa started his appraisal business in April of 1992. Faced with the problem
outlined above, and seeing this problem as a conflict with USPAP, Mr. Scarpa hired Mr. Dunlop
for a few months as a consultant for Appraisal Professional, Inc. (R. 1350). Mr. Dunlop testified
that he advised Mr. Scarpa to make sure the lenders were aware of how the appraisals were
made, and then make an additional file copy to be kept with the names of the people who
participated in the appraisal. (R. 1351). From that advice, Appraisal Professionals, Inc.
established a procedure by which five copies were made: three for the lender, one for the
assisting appraiser, and one for the file. (R. 1352). Mr. Dunlop further advised Mr. Scarpa that
he could put his name on the file copy as a record of participation, as long as Mr. Scarpa
participated in the appraisal. (R. 1357).

Ms. Wismer testified that the certified appraiser, in this

case Mr. Higgs, is the principal responsible for the work of one or more assistants, and further
indicated that contrary to the Petition she filed, there was some question as to the amount of
participation Mr. Scarpa had as to the (5) Larsen appraisals. (R. 1189 -1191). On the other
hand, Mr. Higgs testified that he knew for a fact that Mr. Scarpa had significant participation in
Ms. Larsen's appraisals, as he also believed Mr. Scarpa had on all the subsequent appraisals he
signed. (R. 1449).
Through the Division's cross examination of Mr. Dunlop, the State was able to illustrate
how the supplemental standards should have been applied, and have since been expanded and
defined. However, while Mr. Dunlop's testimony confirmed the theory and intent of the 1992
USPAP Advisory Opinion G-5, Mr. Dunlop's testimony also clearly illustrated that the
supplemental standards, as applied in everyday practice in 1992, in actual practice deviated from
the theory and intent of that USPAP opinion. Mr. Dunlop also testified that, as a person well
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versed in USPAP and the actual appraisal practice of that day, he advised Mr. Scarpa as to how
he should approach the problem. That advice resulted in the procedure which is in dispute in this
matter.
Due to the ambiguous nature of the Advisory Opinion G-5 and the resulting problems
faced in the industry as a whole, as well as the creative ways in which at least two very
experienced appraisers have explained how they dealt with the problem, and the State's
difference of opinion as to how this situation should have been handled, the testimony presented
not compel the conclusion that Mr. Scarpa's office procedures, resulting from an expert's advice,
disqualifies Mr. Scarpa from earning any experience credit for certification.

n.
THE BOARD INCORRECTLY IMPOSED
A BURDEN OF PROOF
BY A PREPONDERANCE OF THE EVIDENCE STANDARD
The standard of proof in an administrative proceeding is proof by a preponderance of the
evidence.7 Ashcroft v. Industrial Comm'n, 855 P.2d 267, 269 (Utah Ct. App. 1993) cert, denied
868 P.2d 95 (Utah 1993). Proof by a preponderance of the evidence is proof which leads the
factfinder to believe that the existence of the contested fact is more probable, or more likely than
its nonexistence. Scherlingv. Kilgore, 599 P.2d 1352, 1359 (Wyo. 1979)(emphasis added);
Harken Southwest Corp. v. Board of Oil Gas and Mining, 920 P.2d 1176, 1182 (Utah 1996).
See generally Edward W. Geary, McCormick on Evidence §339 (3d ed. 1984). Fraud,
fraudulent misrepresentation, submission of false information, perjury, etc. are defined as an
"intentional perversion of the truth for the purpose of inducing another in reliance upon it to part
7

Utah Administrative Code R151-46b-10(8)(1993).
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with some valuable thing . . . or to surrender a legal right." Actionable fraud is found to be a
material representation made, that representation is false, that when it was made the person knew
it was false, or made it recklessly without knowledge of its truth as a positive assertion, and that
he made it with the intention to defraud.8 Throughout the Restatement of Torts, 2nd. §8 A,
"intent is used to denote the fact that the actor desires to cause consequences of his acts, or that
he believes that the consequences are substantially certain to result from it." This is a stricter
standard than "more likely than not."

Due to the seriousness of these kinds of allegations, the

law of this, and virtually all other jurisdictions, requires a higher standard of proof to prove the
mental state required for fraud.9 The Division's Petition alleges that Mr. Scarpa violated the
statutory provision under Utah Code Ann. §61-2b-29(l) (1993), and stated that:
procuring or attempting to procure registration or certification under this chapter by fraud
or by making a false statement, submitting false information, making a material
misrepresentation in an application filed with the division is grounds for disciplinary
action... And that willfully submitting false information can result in license revocation
and/or criminal prosecution. (R. 0001, f 3; 0002, f6).
While it is true that no statutory provision calls for a higher standard of proof, the seriousness of
the allegations, the language used in the statute and on the certification experience
documentation, including alluding to possible criminal recriminations, all point to a higher
standard of proof.10 Under criminal procedure, allegations of fraud are established by a "beyond
a reasonable doubt" standard of proof, while in the civil arena they are established by a "clear and

8

Definitions found in Black's Law Dictionary, West Publishing (6th ed.

1991).
9

Utah Code Ann. §76-2-103 (1993) defines "intentionally, or with intent
or willfully."
10

Utah Code Ann. §§68-3-11, 68-3-12 (1993).
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convincing" standard of proof, which tends directly to establish the point to which it is adduced
and is sufficient to make out a prima facie case.11 This is borne out by current precedent set in
Harken Southwest Corp. v. Board of Oil Gas and Mining, in which Chief Justice Zimmerman
quoted from a New Mexico case,12 stating that "absent an allegation of fraud or a statute or a
court rule requiring the higher standard of proof, the standard of proof... is a preponderance of
the evidence." 920 P.2d 1176, 1182 (Utah 1996). See generally 2 Am. Jur. 2d. Administrative
law §363 (1994).
The evidence produced at the hearing suggests that there may have been error on Mr.
Scarpa's part as to method and procedure followed in his record keeping of his own participation
in 1992. There is even evidence that Mr. Scarpa may have acted in violation of USPAP, due to
the State's contention that he did not consult the Board itself (R. 1375 - 1376), but rather based
his procedures on the advice given to him by his instructor as to how to handle the problems
resulting from the 1992 midyear edition of USPAP and its Advisory Opinion G-5. In addition,
no evidence was presented that clearly shows that Mr. Scarpa "willfully submitted false
information" or that he had an "intent to defraud" or that he established a fraudulent scheme to
claim credit for appraisals on which he had performed no actual involvement. Therefore, the
Board's imposition of the lessor evidentiary standard of proof is reversible error, requiring
reversal of the Board's Order.

11

Black's Law Dictionary, West Publishing (6th Ed. 1991).

12

See in re D'angelo,

105 N.M. 391, 393, 733 P.2d 360, 362 (1986) (per

curiam).
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III.
THE BOARD INCORRECTLY BASED ITS FINDINGS, CONCLUSIONS
AND DECISION ON AN ASSUMED, UNDEFINED, UNPUBLISHED
STANDARD OR TEST OF SIGNIFICANT PARTICIPATION
The issue before the Board, based on the Petition drafted by Ms. Wismer, Staff
legal counsel, was whether Mr. Scarpa submitted false information in connection with his
Application for Certificate by claiming experince points for appraisals he had minimal or no
active participation, attesting that the information was true. (R.0004). The Division's allegation
that Mr. Scarpa assumed and claimed credit for appraisals performed solely by other appraisers in
his employment, was totally refuted and disapproved by the evidence presented. In addition, the
allegation that Mr. Scarpa altered appraisals, deleted the apprasiers name and signature on
appraisals, was alsocompletely refuted by the Division's witnesses, as well as Mr. Scarpa.
The Administrative process is as much due process of law as the Judicial process.
Jenkins v. Ballantyne, 8 Utah 245, 30 P. 760 (1892). Utah Code Ann. §61-2b-6(l)(l) (1993),
limits the power of the Division to adopt rules that are inconsistent with laws and the
Constitution of the State of Utah. The rule making procudure is governed by Utah Code § 6346a-4, as Amended, which requires compliance with Federal mandates and to be consistent with
procedures required by other statutes. Unless the Division complies with this Code section for
rule making procedures, the rule of the Administrative Agency (Division) are not valid.
Lane v. Bd of Review, 727 P.2d 206 (Utah 1986).
Utah Code §61-2b-8 (2) provides that the experience criteria for persons certified under
this chapter'
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"Shall be the minimum criteria established by the appraisers qualification board of the
appraisal foundation, unless, after due notice and a public hearing held in accordance with
the Utah Administrative Rule Making Act, the board has found the minimum creiteria are
not appropriate for State Certified Appraiser in this State, in which case the board shall
recommend appropriate criteria to the Legislature."
Ms. Wismer, Division legal counsel, and the Division, acknowledged and admitted there was no
definition or defined standard of participation, significant participation or significant
professtional assistance, by statute, administrative rule or regulation. The Division took the
position that the undefined, assumed standard is implicit in the experince point schedule of the
Utah Adminstrative Code Rl 62-104-1, et. seq. However, on review, the Adminstrative Code is
void of any wording that would define significant participation or significant professtional
assistance or a standard by which to determine participation. (Addendum #2). No evidence was
presented by the Division or the Board defining participation or significant participation or
significant professional assistance, although the Findings, Conclusions and decision of the Board
was based on this terminology. The Division and/or the Board, although having authority under
the rule making procedures of the Utah Administrative Code, did not establish a minimum
criteria, or a standard, for participation. However, the Board did consider this issue post decision
(Addendum #3). Absent a definition, or statute, of what quantum of work amounts to
participation, sufficient or significant to qualify for claiming experience points when assisting
and participating in doing appraisals, leaves the issue to opinion where there is sure to be
disagreement. The Board, having based it's decision on the unpublished, assumed, first used and
undefined " signification participation or significant professtional assistance test'" was error. In
vew of the overwhelming evidence against the decision of the Board, the decision should be
overturned and declared null and void as a matter of law.
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The testimony and evidence, set forth in the statement of Facts, clearly established Mr.
Scarpa's participation with respect to the five Larsen appraisals, as well as the three narrative
appraisals in which Mr. Warburton participated, to be much greater than minimal participation.
The Division had authority under the Administrative Code and Rules to challenge experience
points claimed in an Application for Certification and disallow points claimed after investigation,
if it was determined that there was no actual participation. This procedure was not followed in
this matter, although it appears it should have been, in view of the overwhelming evidence in
favor of Mr. Scarpa which establishes his participation in performing the work on all of the
subject appraisals to be more than minimal, and if you please, very significant and substantial.
The work Mr. Scarpa performed on all of the questioned appraisals was equal to, and exceeded,
the work stated by Mr. Dunlop to be "substantial participation" , by his definition, the only
definition provided throughout the proceedings. The experience point schedule Rl 62-104-9.3
recognizes claiming of points for supervision of appraisals. USPAP recognizes that one who
assists in the preparation of appraisals, as a supervisor appraiser, was entitled to claim a
minimum of 20% for participation. Neither USPAP nor the Utah Code define or provide the
minimum amount of supervision to qualify for claiming experience points, again a matter left to
opinion of the applicant. The Board, in rendering it's decision, ignored the fact that Mr. Scarpa
was entitled to claim at least 20% of the experience points for supervising appraisers. Mr. Scarpa
was entitled to determine, in his opinion, whether his participation was sufficient under the
circumstances, and law then existing, to claim appraisal experience points. A difference of
opinion has never been fraud nor misrepresentation, and in the absence of a statute,
administrative or agency rule defining participation, or significant participation, or significant
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professtional assistance. Any finding offraudor misrepresentation must be based upon existence
of all of the essential elements of fraud, and cannot be on the basis of mere suspicion or
innuendo. Masters v. Worsly, 111 P.2d 499(Utah App. 1989) Despain v. Despain, 855 P.2d 254
(Utah App. 1993). The Findings, Conclusions and decision of the Board being based on an
undefined, assumed and unpublished test of participation, mandates that the decision denying
Certification and revoking Mr. Scarpa's license be overturned.
IV.
FAILURE OF THE BOARD TO MAKE DETAILED FINDINGS OF THE EVIDENCE IT
RELIED ON TO SUPPORT IT'S CONCLUSION AND DECISION BASED ON
SUBSTANTIAL AND MORE CREDITABLE EVIDENCE PRESENTED WAS ERROR
AND ABUSE OF DISCRETION
Under the Utah Administrative Procedures Act, Utah Code Ann. 63-46b-16(4)(g), the
reviewing court must examine the whole record to determine whether the agency's action is
supported by substantial evidence, including both the evidence supporting the agency's factual
findings and the evidence which detracts from those findings. Kennecott Corp v. State Tax
Commission(s\xpra). Mr. Scarpa has the burden to marshall all of the evidence supporting the
Board'sfindingsand show that despite the supporting facts, and all reasonable inferences that
can be drawn therefrom, the Board'sfindingsare not supported by sustantial evidence. First
Nat 7 Bank v. County Bd of Equalization (supra). Substantial evidence is that quantum and
quality of relevenat evidence that is adequate to convince a reasonable mind to support a
conclusion. It is more than a "scintilla of evidence" and something less than the overwhelming
weight of the evidence. Johnson v. Bd. Of Review, 842 P.2d 910, 91 l(Utah App. 1992). Of
particular importance to the issues raised in Mr. Scarpa's appeal, speculation and conjecture do
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not constitute the more "credible evidence presented" based on an assumed, undefined,
unpublished standard or test of "significant participation" or "significant professional assistance.'1
see Gregory v. Fourthwest Investment, Ltd., 754 P.2d 89 (Utah App.1988)
This appeal involves eight appraisals. However, the Board did not make separate
findings as to whether Mr. Scarpa had active involvement and/or participation on each of the
subject appraisals which was sufficient to qualify for experience points. The Board ignored the
fact, established by overwhelming weight of evidence, that Mr. Scarpa's review and supervision
of the subject appraisals qualified him for at least a claim of between 20% to 50% of the
experience points. (See Addendum #2). The Board chose to disregard the extensive testimonial
evidence of Mr. Scarpa, Mr. Dunlop, Mr. Higgs, Debbie Cardin, Kathleen Nilsson, Marci Olsen
and Danny Ibarra, and instead appeared to seize upon the inconclusive testimoy of Ms. Larsen
and Mr. Warburton. Ms. Larsen presented herself as a witness who could not recall or remember
details of Mr. Scarps's participation. She had absolutley no prior appraisal experince and each
appraisal assigned to her by Mr. Scarpa was a first. She testified that she would have had no
concern if her name had been on Mr. Scarpa's record keeping copy. At the time of hearing, she
indicated she was not working as an appraiser. A review of the testimony of Ms. Larsen,
together with the overwhelming testimony and evidence in favor of Mr. Scarpa, that has been
marshalled and set forth in this brief under the heading "The Subject Appraisals", clearly
establishes that her's is not the substantial and more creditable evidence presented. On the other
hand, the testimony and evidence marshalled on behalf of Mr. Scarpa disputes, contradicts and
detracts from the Board's findings, to the extent that they are not supported by substantial
evidence.
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Mr. Warbuton was terminated for deliberatly making false representations on two
appraisals, and his departure from the company was not on the best terms. His claim that the
false representations were a mistake, based on his experience, is incredulous and refuted by the
Affidavit's of Kathleen Nilsson and Fred Hoyer. Mr. Warbuton provided Exhibits #19, #20 and
#21, the narrative appraisals, representing them to be his own file copies (true copies) but did not
provide his work papers or hard copies to evidence the changes he acknowledge were made by
Mr. Scarpa and Mr. Higgs. Review of his testimony as set forth, together with the testimony of
Mr. Higgs and Mr. Scarpa, with respect to the three subject appraisals in this Brief, under the
heading "The Subject Appraisals", does not present as the substantial and more creditable
evidence presented, when compare to the overwhelming, uncontradictred testimony of Mr. Higgs
and Mr. Scarpa which disputes, contradictts and detracts from the Board's finding to the extent
that they are not supported by substantial evidence. As noted in the Statement of Facts, Mr.
Warburton, called as a rebuttal witness, did not rebut any of the testimony of Mr. Higgs.
The allegation that Mr. Scarpa altered appraisals by deleting an appraiser's name and
signature on the appraisals after they were submitted to the lender, was completely refuted and
disproved. The fact that the Board disagreed with the method and procedure Mr. Scarpa utilized
for his own record keeping of his participation, under the circumstances then existing, there
being no prescribed method or procedure, does not support the Board's erroneous finding of a
fraudulent scheme. Nor does it support, again by substantial credible evidence, that Mr. Scarpa
did not conduct, or participate, in any other appraisals listed on his experience logs. The fact that
the Division, prior to the hearing, asked for, received and investigated eight additional appraisals
listed for experience points by Mr. Scarpa, finding no errors or problems, refutes and renders this
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erroneous finding as unsupported by the evidence. None of the Board's material findings was
supported by the substantial, more credible evidence, with respect to the claim of no participation
or only minimal participation by Mr. Scarpa. The evidence presented established that his
participation came within the uncontradicted and unchallenged definition provided by Mr.
Dunlop, to be significant participation, which entitled Mr. Scarpa, in his opinion, to claim the
experience points. Accordingly, the Board's Findings, Conclusions and Decision should be
reveresed because those Findings and the Decision are not supported by the evidence
V.
CIVIL AND JUDICIAL PROCEDURE IRREGULARITIES
SUBSTANTIALLY PREJUDICED MR, SCARPA
Under Utah Administrative Code R151-46b-9 (1993), all parties in a formal adjudicative
proceeding shall have access to the information contained in the departmental files and to
information and materials gathered in any investigation, to the extent permitted by law.
Pursuant to the Utah Rules of Civil Procedure Rule 26(e)(l)B, a party who has responded to a
request for discovery that was complete when made is under no duty to supplement his response
except, a party is under a duty to seasonably amend his response when he knows that the
response is no longer true and the circumstances are such that a failure to amend the response is
in substance a knowing concealment. The purpose of discovery rules is to make discovery as
simple and efficient as possible by eliminating unnecessary technicalities and to remove elements
of surprise or trickery. This allows the parties, as well as the court, to determine the facts and
resolve the issues as fairly as possible. Ellis v. Gilbert, 429 P.2d 39 (Utah 1967).
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The Division's Lack of Disclosure That It Was In Possession of The Notes
And Workpapers Contained in the Files Ms. Larsen Removed From
Appraisal Professionals Substantially Prejudiced Mr. Scarpa's Defense.
The record shows that after Mr. Scarpa filed his application, Ms. Wismer requested that
he provide work papers and field notes to her office on the (5) Larsen appraisals. (R. 1184). Ms.
Wismer testified that Mr. Scarpa responded to her by letter (Ex. 22), stating that Ms. Larsen had
taken the Company files and that the only copies he had available were his personal copies. In
meetings with Ms. Wismer and Division's counsel, in which documents where exchanged and
discovery was discussed, statements where made that the only records Mr. Scarpa had in relation
to the five Larsen appraisals, where his personal file copies, the originals having been taken by
Ms. Larsen. The Division filed an Amended Witness and Exhibit List dated May 24, 1997,
representing that it was in the process of obtaining Ms. Larsen's file with the appraisal reports on
the five subject appraisals, including the all the work papers and field notes. (R. 0266). On
August 6, 1996, a Scheduling Order was entered as follows "each Exhibit List shall identify all
exhibits which may be offered, including any possible exhibits as prompted by the foreseeable
testimony of any expected witness." (R. 00266). The Division then submitted its final Exhibit
and Witness List on September, 3, 1996. The Division anticipated that it would call Ms. Larsen
as a primary witness, thus requiring Ms. Larsen's file. The Division states in its Response that
counsel did not receive the working papers from Ms. Larsen until after August 1, 1996, and just a
little over a month before the hearing, while he was preparing for the hearing (R.0228, 0237, |2).
Then counsel states that it was only at the hearing that he became aware Larsen's file contained
papers which Mr. Scarpa stated that he did not have. Either due diligence is lacking in this
matter, or the appearance is that the Division's counsel deliberately held back these working
42

papers. As the Division's counsel so aptly states in his Response, there was no supplemental
order requiring the parties to supplement their discovery responses. Nevertheless, counsel was
under a seasonable duty to supplement under the Utah Rules of Civil Procedure Rule 26(e) The
work papers and filed notes contained in this file would have corroborated Mr. Scarpa's claim of
participation to the Larsen (5) subject appraisals, and the lack of their disclosure prior to the
hearing substantially prejudiced Mr. Scarpa's defense and deprived him of due process.
Therefore, the Board's Order should be reversed and the matter should be remanded to the
District Court for a new hearing or trial on all the material issues.
Conclusion
For all the forgoing reasons, The Findings of Fact and Conclusions of Law in the Board's
Order should be reversed, and an new Order should be enteredfindingand concluding that Mr.
Scarpa some participation in each subject appraisal as defined by A. Rule 104, that Mr. Scarpa's
Application be reopened, and that Mr. Scarpa's license as a registered appraiser be reinstated in
that he meets the criteria of creditability and honesty required for such licensure, or in the
alternative, remand the matter to the District Court for a new hearing or trial on all the material
issues.
RESPECTFULLY SUBMITTED this 2nd day of September, 1997.

CANDICE RAGSDALE-POLLOCK
Attorney for Appellant, Mr. Scarpa
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CERTIFICATE OF SERVICE
I hereby certify that on this 2nd day of September, 1997,1 mailed a true and correct copy
of the foregoing Appellant's Brief, first class postage prepaid, to:
Blaine R. Ferguson
Assistant Attorney General
State of Utah, Consumer Rights Division
160 East. 300 South, 5th Floor
Box 140872
Salt Lake City, Utah 84114-0872
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ADDENDUM # 1

FEB-28-1995

15:14

APPRAISAL PROFESSIONALS

801 942 2998

P.02/08

State of Utah
DEPARTMENT OF COMMERCE
Division of Rati Eitato
Micbatl O . W i t t
Coaataaca B. Wkte
DMMHwi

H M r M. Wafe BtHMn«
160 E M 300 South / P.O. B u 4EBM
Salt LakaCky, Utah 0 4 1 4 M M
(801) 5004747

Dear Certified Appraiser Candidate:
Enclosed are the forms for you to initiate the process of becoming either a StateCertified Residential Appraiser or a State-Certified General Appraiser.
EXPERIENCE DOCUMENTATION. The candidate for Certified Residential or
Certified General is required to document a minimum of 24 months full-time
experience as an appraiser. Please document that experience on the enclosed
ledger, with the understanding that, upon request by the Division, the applicant
shall also make available to the Division a detailed listing of the real estate
appraisal reports or file memoranda for the time period for which the experience
is claimed and a sample of appraisal reports which the applicant has prepared in
the course of his appraisal practice.
The Summary of Appraisal Experience Criteria and the Appraisal Experience
Points Schedule are included for you to gauge your own appraisal practice and
determine whether you meet the experience requirement of 24 months.
EDUCATION DOCUMENTATION. The candidate for Certified Residential
Appraiser will be required to complete 120 classroom hours of approved
appraisal education, and the candidate for Certified General Appraiser will be
required to complete 165 classroom hours of approved education.
Please list those classes on the enclosed education documentation form. You may
be required to document this education at a later date with certificates, transcripts
of credit, letters of credit, etc.
EXAMINATION. The education and experience forms will be processed in the
order they are received at the Division. After the education and experience have
been approved, an application to take the examination will be mailed to you.
Upon successful completion of the examination, you will mail the exam report
plus the appropriate fee to the Division, and you will immediately be issued your
certification.
Good luck in your endeavors as a Certified Appraiser!
12/93

FEB-28-1995

15:14

APPRAISAL PROFESSIONALS

801 942 2998

P.03/08

APPRAISAL EXPERIENCE POINTS SCHEDULE
Residential Experience Points Schedule. The following points shall be awarded to form
appraisals. Three points may be added to the points shown if the appraisal was a narradve appraisal
instead of afonnappraisal
1 point
(a) One unit dwelling, including a site
4 points
(b) Two to four unit dwellings
(c) Employee Rdocation Counsel reports completed on currently
2 points
accepted Employee Relocation Counsel fonn
1 point
(d) Residential lot,M family
1 point
(e) Small parcel up to 5 acres
4 points
(f) Vacant land, 20-500 acres, maximum SO points
2 points
(g) Recreational, farm, or timber acreage suitablefora house site up to 10 acres
3 points
Over 10 acres
1-5
points
as
(h) All other unusual structures or acreages, acreages which are much
determined
by
Board
larger or more complex than typical properties
As determined
(i) Residential appraisal textbook authorship,
by Board
not to exceed 20 points per year
(j) Residential appraisal articles in journals of approved national
10 points
appraisal organizations, not to exceed 20 points per year
10 points
(k) Instructing an approved residential course of 20 classroom hours or more
General Experience Points Schedule. All appraisal reports claimed must be narrative appraisal
reports.
(a)
(b)
(c)
(d)
(c)
(f)
(g)
(h)

G)
(j)

Apartments, 5-100 units
Over 100 units
Hotel or motels* 50 units or less
51-150 units
Over 150 units
Nursing home, rest home, care facilities, less than 80 beds
Over 80 beds
Industrial or warehouse building, less than 20,000 square feet
Over 20,000 square feet, single tenant
Over 20,000 square feet, multiple tenants
Office buildings, less than 10,000 square feet
Over 10,000 square feet, single tenant
Over 10,000 square feet, multiple tenants
Condominiums, using income approach to value 5to30 units
31 or more units
Retail buildings, less than 10,000 square feet
More than 10,000 square feet, single tenant
More than 10,000 square feet, multiple tenants
Commercial or mulnple family use acreage which is nonresidential
Less than 10 acres
100 acres or more
100 acres or more, income approach to value
All other unusual structures or assignments which are much larger
or more complex than the properties described in (a) to (h) herein
Instructing an approved general appraisal coarse of 20 classroom
hours or more, not to exceed 20 points per year

(seereverseside)

8 points
10 points
6 points
8 points
10 points
8 points
10 points
6 points
8 points
10 points
6 points
8 points
10 points
6 points
10 points
6 points
8 points
10 points
4 points
6 points
10 points
1 to 20 points as
determined by Board
10 points
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(k)

Textbook authorship in general appraisal topics.
not to exceed 20 points per year
0) General field journal articles in journals of approved national
appraisal organizations, not to exceed 20 points per year
(m) Subdivisions or Planned Unit Developments, 1 to 25 units
Over 25 units
(n) Feasibility or market analysis,
maximum 100 points

As determined
by Board
lOpodnts
6 points
10 points
1 to 20 points as
determined by Board

Ad Valorem Appraisals
(o) Development and implementation of multiple regression
model-land valuation guide, up to 5000 parcels
For each additional 5000 parcels, add 1 point
(p) Depreciation study and analysis
(q) Sales ratio study and implementation - physical
inspection and review, maximum SO points
(r) Development of standards of practice for assessment administration
ion
and writing of those guidelines, maximum 40 points
(s) State assessed property - gravel pits, mines, utilities
Farm and Ranch Annraisals

(t)

(u)
(v)
(w)

(x)
(y)

(z)
(aa)
(bb)
(cc)
(dd)
(ee)
(ff)
urn

P.84/08

20 points
20 points

lOpodnts
10 to 20 points as
determined by Board
1 to 20 points as
determined by Board

Form

Irrigated cropland, pasture other man rangeland
2 pts.
1 to 10 acres
11-50 acres
2 5 pts.
51-200 acres
3 pts.
5 pts.
201-1000 acres
8 pts.
More than 1000 acres
3 pts.
Dryfann, 1 to 1000 acres
4 pts.
More than 1000 acres
am 2 points:
Improvements on properties other than a rural residence, maximum
lpt
Dwelling
0.5 pL
Sheds
3 pts.
Cattle ranches, 0-200 head
5
pts.
201-500 head
6 pts.
501-1000 head
8 pts.
More than 1000 head
5 pts.
Sheep ranches, 0-2000 head
7 pts.
More than 2000 head
Dairies, includes all improvements except a dwelling
4 pts.
1-100 head
5 pts.
101-300 head
6 pts.
More than 300 head
6 pts.
Orchards, 5-50 acres
8 pts.
More than 50 acres
4 pts.
Rangeland/timbcr, 0-640 acres
6 pts.
More than 640 acres
6 pts.
Poultry, 0-100,000 birds
8 pts.
Mare than 100,000 birds
6 pts.
Mink, 0-5000 cages
8 pts.
More than 5000 cages
8 pts.
Fish farms
8 pts.
Hog farms
Separate grazing privileges or permits
4 pts.

Narrariys
3 pts.
4 pts.
5 pts.
8 pts.
10 pts.
5 pts.
8 pts.
lpt.
0.5 pL
4 pts.
6 pts.
8 pts.
10 pts.
6 pts.
9 pts.
5 pts.
6 pts.
7 pts.
8 pts.
10 pts.
5 pts.
7 pts.
8 pts.
10 pts.
7 pts.
10 pts.
10 pts.
10 pts.
5 pts.
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SUMMARY OF APPRAISAL EXPERIENCE CRITERIA
FOR CERTIFICATION BASED ON
ADMINISTRATIVE RULE 104
Measuring Experience. The equivalent of two years of experience, accrued in no less than 24 months,
is required for certification. Appraisal experience shall be measured in points according to the Appraisal
Experience Points Schedule and also in time accrued- Applicants shall submit proof of at least 400 points
of experience cm dieformrequired by the Division.
Maximum Points per Year. AIL experience points cannot be earned in one 12-month period. A
maximum of 300 points will be credited tor any one lZ-montn period!
Proof of Experience. The Division shall require the applicant to furnish the following information for
each appraisal for which points are claimed: property address or legal description, date of the appraisal,
type of property, and any other information deemed appropriate by die Division. Credit will be given for
appraisal experience earned only withinfiveyears immediately preceding the certification application.
No experience credit will be given for appraisals which were performed in violation of Utah law or the law
of another jurisdiction. No experience credit will be given for appraisals performed after July 1,1990, by
Utah licensed appraisers unless the appraisals were done in compliance with USPAP. No experience
credit will be given for appraisals performed after July 1,1990, if the applicant was not licensed as an
appraiser in Utah, or in another state if licensure was required in that stare, at the time the appraisal was
performed.
State-Certified Residential Applicants. Applicants must document at least 75% of the points
submittedfromthe Residential Experience Points Schedule (see attached). No more than 25% of die total
points submitted may be from the General Experience Points Schedule*
State-Certified General Applicants. Applicants may claim points for appraisals from either the
Residential Experience Points Schedule or the General Experience Points Schedule, so long as at least 200
points have been earned from the General Experience Points Schedule.
Review or Supervision of Appraisals. Review appraisals will be awarded experience credit when
the appraiser has performed technical review(s) of appraisals prepared by either employees, associates or
others, provided the appraiser complied with USPAP Standards Rule 3 when the appraiser was required to
comply with die rule.
Review of appraisals which does not include a physical inspection of the property and verification of the
data, commonly known as a desk review, shall be worth 20% of the points awarded to the appraisal if a
separate written review appraisal report is prepared. A maximum of 100 points may be earned by desk
review of appraisals.
Review of appraisals which includes a physical inspection of the property and verification of the data,
commonly known as afieldreview, shall be worth 50% of the points awarded to the appraisal if a separate
written review appraisal report is prepared. A maximum of 100 points may be earned byfieldreview of
appraisals.
Supervision of appraisers shall be worth 20% of the points awarded to the appraisal. A maximum of 100
points may be earned by supervision of appraisers.
Not more than 50% of the total experience required for certification may be granted for review appraisals
(Sect R162-104.9) or for similarly related appraisal experience (Sect Rl 62-104-11) combined.
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Condemnation Appraisals. These appraisals shall be worth an additional 50% of the points normally
awarded for the appraisal if the condemnation appraisal included a before and after appraisal because of a
partial taking of the property.
Preliminary Valuation Estimates, Comparative Market Analysis, Real Estate Consulting
Services, and Other Real Estate Experience. Preliminary valuation estimates, range of value
estimates or similar studies, and other real estate related experience gained by bankers, builders, city
planners and managers, or other individuals may be granted credit for up ID 50% of the experience
required for certification so long as the experience demonstrates to die Board that the applicant has the
abilitytoarrive at afairmarket value of property and ID properly document value conclusions.
foiimqpnvemaiket analyses by[real estate lfcen^s;^ may be granted up to 100% experience
CTT^f igwwirf
^
1
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individual canlJcmonstrate to tne iioard that he is using similar techniques as appraiserstovalue properties
and. effectively utilize the appraisal process.
jkBKSisal analysis, real estate counseling or consulting services, and feasibility> analysis/study will be v
awarded experience credit for uplo30% of the experience required toward certification so long~as~thc 7r
service ^^pB^^^^^^A^Ryiih
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Not more than 50% of the total experiencerequiredfor certification may be gantedjprreviewappraisals
(Sect R162-104.9) or lor similarlyrelatedap^sal experience (Sect- Rl62-104-i l) combined
Ad Valorem Appraisal and Benchmark Appraisal. These appraisals by property type will earn the
same number of points as fee appraisals where the individual can demonstrate that he performed highest
and best use analysis, developed the model in model specification, or developed adjustments to the model
in model calibration, and where the individual can demonstrate the appraisal was performed in accordance
with USPAP Standards Rules 6.
Commercial or Multifamily Form Reports. These appraisals shall be worth 75% of the points
normally awardedforthe appndsaL
Proposed Projects. An additional 2J points may be added for appraisal of any proposed project which
is performedfromplans and specifications.
Unacceptable Experience. An applicant will not receive points toward satisfying the experience
requirement for registration or certification for performing (1) appraisals of the value of a business as
distinguishedfromthe appraisal of commercialrealestate; or (2) personal property appraisals.
Verification of Experience. The Board, pt fa discretion, may veri^the claHnedjcxperience by either
f ll:yeriflcation with the clients, (2) submission ofselected reports to the Board, and (3) field inspection of
reports idcnnfjgjby the^pUc^t atjhe applicant's office during normal business hours.
Reconsideration, If the review of an application has been performed and the application has been
derided based on insufficient experience, die applicant may request that the Boardreconsiderthe application
by making written request within ten days after the denial stating specific grounds upon which relief is
requested* The Board shall thereafter consider therequestand issue a written decision.
Special Circumstances. Applicants having appraisal experience in categories other than those shown
on the Experience Points Schedule, or applicants who believe the Experience Points Schedule does not
adequately reflect their experience or the complexity or time spent on an appraisal, may petition the Board
on an individual basis for evaluation and approval of their experience as being substantially equivalent to
thatrequiredfor certification. Upon afindingthat an applicant's experience is substantially equivalent to
that required for certification, die Board may waive experience points, give an applicant credit for months
of experience, or both.
12/93

ADDENDUM #2

R162-103-7

COMMERCE

(c) The length of the educational offering is at
least two classroom hours, and each classroom hour
is defined as fifty minutes out of each sixty minute
segment
103.6 2 Alternative Continuing Education Credit continuing education credit may be granted for
participation, other than as a student, m appraisal
educational processes and programs.
103.6.2.1 Credit may be granted on a case by case
basis for teaching, program development, authorship of textbooks, or similar activities which are
determined by the Board to be equivalent to obtaining continuing education.
103.6.2.2 The Education Review Committee will
review claims of equivalent education and also alternative continuing education proposed to be used
for continuing education purposes.
R162-103-7. Administrative Proceedings.
The Division may deny certification or renewal of
certification to any course, school or instructor that
does not meet the standards required by this chapter.

R162-104-2. Maximum Points Per Year.
104.2. Maximum points per year All experience
points cannot be earned in one twelve month period
A maximum of 300 points will be credited for any
one twelve month period.
R162-104-3. Time Allowed for Meeting Experie n c e Requirement.
104.3. Time allowed for Meeting Experience Requirement. Credit will be given for appraisal experience earned only within five years immediately
preceding the certification application.
R162-104-4. Proof of Experience.
104.4. Proof of Experience. The Division shall
require the applicant to furnish the following information for each appraisal for which points are
claimed: Property address or legal description, date
of the appraisal, type of property, and any other
information deemed appropriate by the Division.

R162-104-5. Compliance with USPAP and Lic e n s i n g Requirements, USPAP Limited Appraisals.
104.5. No experience credit will be given for apReferences: 61-2b-8
History: 11002, EMR, 08/01/90, 11300, AMD, 12/17/90; praisals which were performed in violation of Utah
11664, AMD, 07/12/91, 12472, AMD, see CPR, 12472, CPR, Law or the law of another jurisdiction.
104.5.1. No experience credit will be given for
065/24/92, 13167, AMD, 09/14/92, 15509, AMD, 03/03/94,
15746, AMD, 05/31/94
appraisals performed after July 1, 1990 by Utah
licensed appraisers unless the appraisals were done
in compliance with USPAP.
R162-104. E x p e r i e n c e R e q u i r e m e n t .
104.5.2. No experience credit will be given for
RL62-104-1 Measuring Experience
appraisals performed after July 1, 1990 if the appliR L62-104-2 Maximum Points Per Year
cant was not licensed as an appraiser in Utah, or in
RL62-104-3 Time Allowed for Meeting Experience Re- another state if licensure was required in that state,
quirement
at the time the appraisal was performed.
R L62-104-4 Proof of Experience
104.5.3 For the purposes of this rule, limited
RL62-104-5 Compliance with USPAP and Licensing Reappraisals are defined as estimates of value perquirements, USPAP Limited Appraisals
R L62-104-6 State-Certified Residential Apphcants
formed under, and resulting from, invoking the
RL62-104-7 State-Certified General Apphcants
departure provision of USPAP, but do not include
RL62-104-8 Cumulative Points
mass appraisals. Limited appraisals shall be
R L 62-104-9 Review or Supervision of Appraisals.
granted 50% of the credit awarded an appraisal
R L62-104-10 Condemnation Appraisals
R L62-104-11 Preliminary Valuation Estimates, Compara- which is not a limited appraisal. Not more than 25%
tive Market Analysis, Real Estate Consulting Services, of the total experience required for certification may
be earned from limited appraisals.
and Other Real Estate Experience
R L 62-104-12 Ad Valorem Appraisal and Benchmark ApR162-104-6. State-Certified Residential Applipraisal
cants.
R L62-104-13 Unacceptable Experience.
R L62-104-14 Verification of Experience
104.6. State-Certified Residential Apphcants. ApR L62-104-15 Experience Review Committee.
phcants applying for certification as State-Certified
R L62-104-16 Special Circumstances.
Residential Appraisers must document at least 75%
R L62-104-17 Appraisal Experience Points Schedule
of the points submitted from the Residential Experience Points Schedule No more than 25% of the
R162-104-1. Measuring Experience.
total points submitted may be from the General
104.1. Measuring experience. The equivalent of Experience Pomts Schedule.
two years of experience, accrued in no less than
twenty-four months from the date of registration, is R162-104-7. State-Certified General Applicants.
required for certification. Appraisal experience shall
be measured in points according to the Appraisal
104.7. State-Certified Greneral Apphcants. AppliExperience Points Schedule in Section R162-104-17 cants applying for certification as State-Certified
of this rule and in time. Apphcants shall submit Greneral Appraisers may claim points for experience
pi oof of at least 400 pomts of experience on the form from either the Residential Experience Points
required by the Division.
Schedule or the General Experience Pomts Sched24
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ule, so long as at least 200 points have been earned
from the General Experience Points Schedule.
R162-104-8. Cumulative Points.
104.8. The cumulative points from instruction of
appraisal classes and appraisal textbook and article
authorship shall not exceed 50% of the cumulative
points submitted.
R162-104-9. Review or Supervision of Appraisals.
104.9. Review or supervision of appraisals. Review
appraisals will be awarded experience credit when
the appraiser has performed technical reviews of
appraisals prepared by either employees, associates
or others, provided the ^.appraiser complied with
Uniform Standards of Professional Appraisal Practice Standards Rule 3 when the appraiser was
required to comply with the rule. The following
points shall be awarded for review or supervision of
appraisals:
104.9.1. Review of appraisals which does not include a physical inspection of the property and
verification of the data, commonly known as a desk
review, shall be worth 20% of the points awarded to
the appraisal if a separate written review appraisal
report is prepared. A maximum of 100 points may be
earned by desk review of appraisals.
104.9.2. Review of appraisals which includes a
physical inspection of the property and verification
of the data, commonly known as a field review, shall
be worth 50% of the points awarded to the appraisal
if a separate written review appraisal report is
prepared. A maximum of 100 points may be earned
by field review of appraisals.
104.9.3. Supervision of appraisers. Supervision of
appraisers shall be worth 20% of the points awarded
to the appraisal. A maximum of 100 points may be
earned by supervision of appraisers.
104.9.4. Not more than 50% of the total experience
required for certification may be granted under
Subsections Rl62-104-9(104.9.1) through R162-1049(104.9.3) and R162-104-1K104.11.1) and R162-10411(104.11.3) combined.
R162-104-10. Condemnation Appraisals.
104.10. Condemnation appraisals shall be worth
an additional 50% of the points normally awarded
for the appraisal if the condemnation appraisal
included a before and after appraisal because of a
partial taking of the property.
R162-104-11. Preliminary Valuation Estimates,
Comparative Market Analysis, Real Estate
Consulting Services, and Other Real Estate
Experience.
104.11.1. Preliminary valuation estimates, range
of value estimates or similar studies, and other real
estate related experience gained by bankers, builders, city planners and managers, or other individuals may be granted credit for up to 50% of the
experience required for certification in accordance
with R162-104-16 of this rule, so long as the experience demonstrates to the Board that the applicant
April 1, 1996

R162-104-15

has the ability to arrive at a fair market value of
property and to properly document value conclusions.
104.11.2. Comparative market analysis by real
estate licensees may be granted up to 100% experience credit toward certification in accordance with
R162-104-16 of this rule, when the analysis is prepared in conformity with USPAP Standards Rules 1
and 2 and the individual can demonstrate to the
Board that he is using similar techniques as appraisers to value properties and effectively utilize
the appraisal process.
104.11.3. Appraisal analysis, real estate counseling or consulting services, and feasibility analysis/study will be awarded experience credit in accordance with R162-104-16 of this rule for up to 50% of
the experience required toward certification so long
as the services were performed in accordance with
USPAP Standards Rules 4 and 5.
104.11.4. Not more than 50% of the total experience required for certification may be granted under
Subsections R162-104-ll(104.11.1) and R162-10411(104.11.3) and R162-104-9( 104.9.1) through R162104-9(104.9.3) combined.
R162-104-12. Ad Valorem Appraisal and Benchmark Appraisal.
104.12. Ad valorem appraisal and benchmark appraisal by property type will earn the same number
of points as fee appraisal where the individual can
demonstrate that he performed highest and best use
analysis, developed the model in model specification,
or developed adjustments to the model in model
calibration, and where the individual can demonstrate the appraisal was performed in accordance
with Standards Rule 6 of the Uniform Standards of
Professional Appraisal Practice.
R162-104-13. Unacceptable Experience.
104.13. Unacceptable experience. An applicant
will not receive points toward satisfying the experience requirement for registration or certification for
performing the following:
(a) Appraisals of the value of a business as distinguished from the appraisal of commercial real estate; or
(b) Personal property appraisals.
R162-104-14. Verification of Experience.
104.14. Verification of experience. The Board, at
its discretion, may verify the claimed experience by
any of the following methods: Verification with the
clients; Submission of selected reports to the Board;
and Field inspection of reports identified by the
applicant at the applicant's office during normal
business hours.
R162-104-15. Experience Review Committee.
104.15. Experience Review Committee. There
may be a committee appointed by the Board to
review the experience claimed by applicants for
certification.
104.15.1. The Committee shall:
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R162-104-16

104.15.1.1. Review all applications for adherence
to the experience required for certification;
104.15.1.2. Correspond with applicants concerning submissions, if necessary; and
104.15.1.3. Make recommendations to the Division and the Board for certification approval or
disapproval.
104.15.2. Committee composition. The Committee
shall be composed of appraisers from the following
categories: Residential appraisers; commercial appraisers; farm and ranch appraisers; right-of-way
appraisers; and ad valorem appraisers.
104.15.2.1. The chairperson of the committee shall
be appointed by the Board.
104.15.2.2. Meetings may be called upon the request of the chairperson or upon the written request
of a quorum of committee members.
104.15.3. Reconsideration. If the review of an
application has been performed by the Experience
Review Committee, and the Board has denied the
application based on insufficient experience, the
applicant may request that the Board reconsider the
application by making a written request within ten
days after the denial stating specific grounds upon
which relief is requested. The Board shall thereafter
consider the request and issue a written decision.
R162-104-16. Special Circumstances.
104.16. Special Circumstances. Applicants having
experience in categories other than those shown on
the Appraisal Experience Points Schedule, or applicants who believe the Experience Points Schedule
does not adequately reflect their experience, or applicants who believe the Experience Points Schedule
does not adequately reflect the complexity or time
spent on an appraisal, may petition the Board on an
individual basis for evaluation and approval of their
experience as being substantially equivalent to that
required for certification. Upon a finding that an
applicant's experience is substantially equivalent to
that required for certification, the Board may waive
experience points, give an applicant credit for
months of experience, or both.
R16I2-104-17. Appraisal Experience Points
Schedule.
104.17. Appraisal Experience Points Schedule.
Points shall be awarded as follows:
104.17.1. Residential Experience Points Schedule.
The following points shall be awarded to form appraisals. Three points may be added to the points
shown if the appraisal was a narrative appraisal
instead of a form appraisal.
TABLE 1
(a) One unit dwelling, including a site
(b) Two to four unit dwellings
(c) Employee Relocation Counsel reports
completed on currently accepted
Employee Relocation Counsel
form
(d) Residential lot, 1-4 family
(e) Small parcel up to 5 acres
(f) Vacant land, 20-500 acres,
maximum 50 points
(g) Recreational, farm, or timber acreage
suitable for a house site

26

1 point
4 points

2 points
1 point
1 point

up to 10 acres
Over 10 acres
(h) All other unusual structures or acreages,
which are much larger or more complex
than typical properties
(i) Residential appraisal textbook authorship,
not to exceed 20 points per year
(j) Residential appraisal articles in journals of
approved national appraisal organizations,
not to exceed 20 points per year
(k) Instructing an approved residential course
of 20 classroom hours or more

2 points
3 points
1-5 points
as determined
by the Board
As determined
by the Board
10 points
10 points

104.17.2. General Experience Points Schedule. All
appraisal reports claimed must be narrative appraisal reports.
TABLE 2
(a) Apartments, 5*100 units
over 100 units
(b) Hotel or motels, 50 units or less
51*150 units
Over 150 units
(c) Nursing home, rest home, care facilities,
Less than 80 beds
Over 80 beds
(d) Industrial or warehouse building,
Less than 20,000 square feet
Over 20,000 square feet, single tenant
Over 20,000 square feet, multiple tenants
(e) Office buildings
Less than 10,000 square feet
Over 10,000 square feet, single tenant
Over 10,000 square feet, multiple tenants
(f) Condominiums, using income approach
to value
5 to 30 units
31 or more units
(g) Retail buildings
Less than 10,000 square feet
More than 10,000 square feet, single tenant
More than 10,000 square feet, multiple tenants
(h) Commercial or multiple family use acreage
which is nonresidential
Less than 10 acres
100 acres or more
100 acres of more, income approach to value
(i) All other unusual structures or assignments
which are much larger or more complex than
the properties described in (a) to (h) herein.
(j) Instructing an approved general appraisal
course of 20 classroom hours or more, not to
exceed 20 points per year
(k) Textbook authorship in general appraisal
topics, not to exceed 20 points per year
(1) General field journal articles in journals of
approved national appraisal organizations,
not to exceed 20 points per year
(m) Subdivisions or Planned Unit Developments
1 to 25 units
Over 25 units
(n) Feasibility or market analysis,
maximum 100 points

Ad Valorem appraisals
(o) Development and implementation
of multiple regression model —
land valuation guide, up to
5000 parcels
For each additional 5000 parcels,
add 1 point
(p) Depreciation study and analysis
(q) Sales ratio study and implementation
— physical inspection and review,
maximum 50 points
(r) Development of standards
of practice for
assessment administration and
writing of those
guidelines, maximum 40 points
(s) State assessed property —
gravel pits, mines, utilities

4 points
Farm and Ranch appraisals
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8 points
10 points
6 points
8 points
10 points
8 points
10 points
6 points
8 points
10 points
6 points
8 points
10 points
6 points
10 points
6 points
8 points
10 points
4 points
6 points
10 points
1 to 20
points as
determined
by Board
10 points
As determined
by Board
10 points
6 points
10 points
1 to 20
points as
determined
by Board

20 points
20 points
10 points
10-20
points as
determined
by Board
1-20 points
as determined
by Board
Narrative
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(t) Irrigated cropland, paature
other than rangeland,
1 to 10 acres
11-50 acres
51-200 acres
201-1000 acres
More than 1000 acres
(u) Dry farm, 1 to 1000 acres
More than 1000 acres
(v) Improvements on properties other than
a rural residence, maximum 2 points:
Dwelling
Sheds
(w) Cattle ranches
0-200 head
201-500 head
501-1000 head
More than 1000 head
(x) Sheep ranches
0-2000 head
More than 2000 head
(y) Dairies, includes all improvements
except a dwelling
1-100 head
101-300 head
More than 300 head
(z) Orchards
5-50 acres
More than 50 acres
(aa) Rangeland/timber
0-640 acres
More than 640 acrea
(bb) Poultry
0-100,000 birda
More than 100,000 birda
(cc)Mink
0-5000 cages
More than 5000 cages
(dd) Fish farms
(ee) Hog farms
(ff) Separate grazing privileges or permits

2
2.5
3
5
8
3
4

pta.
pta.
pta.
pta.
pta.
pta.
pta.

3
4
5
8
10
5
8

pta.
pta.
pta.
pta.
pta.
pta.
pta.

lpt

lpt

0.5 pt

0.5 pt

3
5
6
8

pta.
pta.
pta.
pta.

4
6
8
10

pta.
pta.
pta.
pta.

5-pta.
7 pta.

6 pta.
9 pta.

4 pta.
5 pta.
6 pta.

5 pta.
6 pta..
7 pta.

6 pta.
8 pta.

8 pta.
10 pta.

4 pta.
6 pta.

5 pta.
7 pta.

6 pta.
8 pta.

8 pta.
10 pta.

6
8
8
8
4

7
10
10
10
5

pta.
pta.
pta.
pta.
pta.

pta.
pta.
pta.
pta.
pta.

104.17.2.1. Appraisals on commercial or multifamily form reports shall be worth 75% of the points
normally awarded for the appraisal.

R162-105-2

105.1.2 The course content shall meet the minimum standards set forth in the State Approved
Course Outline.
105.1.2.1. A course must be at least 15 hours in
duration, including the examination. An hour is
defined as 50 minutes of supervised contact by a
certified instructor within a 60 minute time period.
105.1.2.2. A final examination will be administered at the end of each course pertinent to that
education offering.
105.1.3. Credit will be granted for a course taken
prior to July 1, 1990 where the applicant obtained
credit from the course provider by challenge examination without attending the course. Provisions
105.1.4 and 105.1.5 will also apply.
105.1.3.1. The Board reserves the right to review
and approve the challenge examination.
105.1.4. Credit will not be given for duplicate or
highly comparable classes taken from different
course providers.
105.1.5. Credit will be given for appraisal classes
taken only within ten years immediately preceding
the registration or certification application.
105.1.5.1. Hourly credit for a course taken from a
professional appraisal organization will be granted
based upon the Division approved list which verifies
hours for these courses.
105.1.6. Credit will only be granted for a course
that has been successfully completed. Successful
completion of a course means that the applicant has
attended a minimum of 90% of the scheduled class
hours, has completed all required exercises and
assignments, and has achieved a passing score on a
course final examination.
105.1.7. All education requirements must be met
prior to applying for the certification examination.

References: 61-2b-l through 61-2b-40.
History: 11539, NEW, 03/04/91; 11665, AMD, 05/15/91;
14392, AMD, 06/01/93; 15077, AMD, 12/15/93; 15510, NSC, R162-105-2. Submission for Education Ap03/01/94; 17428, AMD, 01/25/96; 17546, AMD, 03/05/96.
proval.
105.2. Courses that have not been previously
R 1 6 2 - 1 0 5 . E d u c a t i o n C r e d i t for N o n c e r t i - certified for prelicensing credit will be reviewed by
the Education Review Committee. It is the responfied C o u r s e s .
sibility of the applicant to establish that a particular
R162-105-1. Course Credit.
education offering will qualify to meet the education
R162-105-2. Submission for Education Approval.
requirement for registration or certification.
R162-105-3. Education Approved by Another State.
105.2.1. For courses other than those originally
certified by the Division for registration or certificaR162-105-1. Course Credit.
tion purposes, the applicant shall submit on a form
105.1. Education credit will be granted towards provided by the Division a list of the courses that
registration or certification for an appraisal educa- documents the name of the course title, the name of
tion course which has not been previously certified the sponsoring organization, the number of classin Utah for prelicensing education credit, and meets room hours, and the date the course was completed.
the following criteria:
105.2.1.1. The applicant will attest on a notarized
105.1.1. The provider of an approved appraisal affidavit that the courses have been completed as
documented.
education course must be one of the following:
105.2.1.2. The applicant will support the claim for
105.1.1.1. An accredited college, university, junior
education credit if requested by the Division by
college or community college.
105.1.1.2. A nationally recognized real estate ap- providing proof of completion of the courses in the
praisal or real estate related organization, society, form of certificates, transcripts, report cards, letters
of verification, or similar proof.
institute, or association.
105.2.2. For courses that have been certified by
105.1.1.3. A state or federal agency or commission.
105.1.1.4c Any other school or organization as the Division for registration or certification purposes, the applicant shall submit the standard cerapproved by the Board.
April 1, 1996
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ADDENDUM #3

REAL ESTATE
APPRAISER BOARD
September 10, 1996
MINUTES
STAFF MEMBERS:
•
•
•
•

Ted Boyer, Director
Shelley Wismer, Staff Legal Counsel
Karen Post, Education Coordinator
Jane R. Chesnut, Executive Secretary

BOARD MEMBERS:
•
•
•
•
•
•
•

LePwOy Pia, Chair
Brad Lindley, Vice Chair
G. Edward Leary
Dottie Burnham
Kevin Anderson (Absent)
James W. Fauver
Jerry Webber

The minutes of July 30, 1996 were approved as corrected.
Paul Throndson, Utah Association of Appraisers, visitor.
DIVISION REPORT:
Mr. Boyer reported that The Bureau of Criminal Identification has denied our application for access to their
computerfiles.They do not believe we fit within any of the exceptions for non-criminal justice agencies. He stated
that at this point we have three options. First, we can continue doing business as usual and simply ask applicants if
they have a criminal background. The second choice would be to petition the Commissioner of Public Safety for
access to the records under Utah Code Annotated Section 53-5-214 (l)(h) "other agencies and individuals as the
Commissioner authorizes andfindsnecessary for protection of life and property and for offender identification,
apprehension, and prosecution pursuant to an agreement." The third alternative is to request a legislative change
mandating a criminal background check as in the case of security guards and home burglar alarm installers.
Mr. Boyer thanked Board members for serving on the Scarpa hearing. ^ ^ ^
The list of certified appraiser applicants approved by The Education and Experience Review Committees was
approved.
Investigative Month-end Reports for July and August were reviewed. The Board asked Shelley to estimate how
many complaints would result in disciplinary actions. Shelley stated that she estimated approximately 25% of
complaints would result in disciplinary action.
Shelley will prepare a key to the codes on the monthly report and will also provide a brief summary of each case.
Mr. Boyer explained that hearings can be delegated to the Administrative Law Judge. It was the general consensus
of the board members that it was their responsibility to participate in the hearings and not delegate them.

The Board came back into open sessi^ • at 9:55 a.m. and announced that they Ir 4 accepted a stipulation and order
in the matter of the license of Walter 1 . Chudleigh, III,fininghim $200. And Oi .jring him to take the USPAP
course.
The meeting adjourned at 10:00 a.m.

\ Shelley stated that she has the author'"" *o handle some cases in house through ^ulations.
Mr. Pia asked about the board autonomy. Shelley said nothing has been done or said by the Department recently.
Mr. Boyer explained changes have been made at the front desk. He stated that most of the transactions that take
place at the front desk have to do with licensing, so it will be staffed with licensing personnel. John Jennings will
supervise thefrontdesk and Janet Collings will remain as the receptionist. Licensing staff willfillin when Janet is
awayfromthe desk.
Karen is working on newsletters now. She would like an article eitherfromthe Chair or newest board member.
Jerry Webber was asked to write an article for the Appraiser Review.
P&ul Thronson expressed concern that complaints take so long to be handled and the complainant does not receive
up-dates unless disciplinary action takes place, which gives the impression that nothing is being done. The complaint
process is very lengthy. Shelley stated that many complainants want to remain anonymous and therefore do not
receive up-dates as part of the investigation. Average investigation time is 10 months. Mr. Thronson felt this time
frame was unacceptable. Shelley agreed with him, but she said without additional staff she did not know how this
could change.
Dottie asked if a news article couldn't be done that explained the investigation process without giving the actual
timeframe.Shelley stated the best thing the industry can do is lobby the Department and legislature for more money
to hire more staff. Mr. Pia suggested that the Board and the industry author letters to request additional staff for the
Division.
Mr. Lindley was very complimentary to the staff and what they have been able to accomplish and expressed a desire
to do whatever the Board can to help. It was suggested that the Real Estate Commission also be asked to send a
letter.
A letterfromKay C. Manweiler, Deputy Attorney General of Idaho which denied reciprocity between our two
states was discussed. It was suggested that Utah ask Idaho for reciprocity for only certified appraisers and exclude
the registered appraisers. The Board would also like to have the "dissimilarities" between Utah's and Idaho's statutes
clearly stated by Ms. Manweiler.
Jerry Webber will attend the AARO meeting in November, as will Mr. Boyer.
Shelley stated a large real estate brokerage wants to open an appraisal company. She asked the Board if they were
aware of any reason a non-appraiser could not own an appraisal company. Mr. Pia said he did not see a problem
with this. Mr. Fauver stated that the appraiser company could not do any appraising for that broker without
disclosure.
Karen was asked to follow up on an orientation meeting for the Technical Advisory Panel. The idea of offering
continuing education credit for attendance is to be considered.
Mr: Lindley mentioned training being held in Phoenix and Charlotte and asked if a Board Member could be sent to
one of them. Karen stated that the Division is severely limited on out of state travel expenses and does not have the
funds.
Mr. Lindley would like to establish some criteria for the term "involvement" for experience points toward
Notification. This should be put on the October agenda.
Shelley has been trying without success, to get broader permission to distribute or duplicate USPAPfromthe
Appraisal Foundation. We must now determine how many we will need for the year and write The Foundation for
permission to produce that many and send a copy of what we produce to The Foundation. Then, if we need more,
we^have to write again for permission to produce more.
CLOSED SESSION

REAL ESTATE
APPRAISER REGISTRATION AND CERTIFICATION BOARD
October 29,1996
Heber Wells Building, Room 205
AGENDA
9:00 Welcome
• Approval of Minutes of September 10, 1996
• Determine meeting schedule for 1997
9:15 Division Report
• Licensing/Education report
• Investigative reports
• Director's report
HEARINGS - Closed Session
' >

V

9:30 Wilbur H. Mundy, Renewal Application hearing
9:50 Timothy J. Kelly, License Application hearing
10:10 Jordon R. Bate, License Application hearing
10:30 PROPOSED ADMINISTRATIVE RULE - Appraiser's Failure to Respond to Investigation
^ f l :00 Criteria for the term "Involvement" for experience points toward Certification.^*^
INFORMATION ITEMS:
• Appraisal Standards Board letter to Shelley K. Wismer Dated 9/16/96
• Shelley Wismer letter to Kay C. Manweiler, Esq. dated 10/7/96
• Mark T. Simpson letter to Ted Boyer dated 10/3/96
In compliance with the Americans with Disabilities Act, individuals needing special
[accommodations (including auxiliary communicative aids and services) during this meeting should
notify Jane Chesnut, ADA Coordinator, Division of Real Estate, Box 146711, 160 East 300 South, Salt
[Lake City UT 84114-6711, Phone 530-6754, at least three working days prior to the meeting.

